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viii PREFACE. 

many eflential amendments and improve^ 
thents. 

That a revifal and reformation of 
our Criminal Code is neceflary, is the 
opinion of many writers ; ahd^ among 
others, of the Author of Principles of 
Penal Law^ whofe propofal for that pur- 
pofe the Reader will find in the Intro- 
dudlion to the Firft Edition of this Effay j 
which is reprinted, in this Edition, im- 
mediately after the Appendix. — The pre-- 
fent period, as I obferved in that Intro- 
duftion, feems, from, many concurring 
Gircumftances, to favour this undertak- 
ing. Moral and religious principles are 
daily gaining ground among us, under 
the patronage and protedlion of our gra- 
cious Sovereign. The prefent age is 
confpicuous for its benevolence and mo- 
4 deration; 
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deration; the prefent parliament too 
have^ in feveral inftances, fhewn their 
readinefs to adopt fyftems of reforma- 
tion ; and the Houfe of Commons have 
already paffed fome refolutions for revifing 
our Criminal Laws, with a view of mo- 
derating their rigour, and proportion- 
ing the Punifiiment to the Crime. la 
the further proceeding upon thefe refo- 
lutions, the Author prefumes to hope, 
that the obfervations which occur in this 
Effav, with the better authorities from 
the diflPerent writers on Jurifprudencc, 
which are occafionally referred to in the 
courfe of it, may furnifli fome ufeful 
hints and reflcdions to thofe, whofe more 
immediate duty it is to frame fuch falu- 
tary Laws as may beft tend to promote 
and fecure the public welfare. 
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« 

IN order to treat of any fubjed of 
fcience with method and perfpicuity, 
it is neceflary to define the meaning of 
the terms ufed in that fcience, with ac« 
curacy and precifion : it will be proper, 
therefore, before the Criminal Law is 
taken under conHderation, firfl: to afcer- 
tain the meaning of the general term 
Xaw. 

V^uJ. B CHAP. 
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Of Law in general. 

IT is difficult to form a definition 
which will give the precife meaning 
of the term Law, when taken in its 
moft extenfive fenfe. As many defini- 
tions which have been given of it, do 
not feem to be fufficiently juft and com- 
prehenfive ; I fhall therefore venture to 
propofe one, which, when duly confi- 
dered, will, I hope, appear to be full 
and fatisfadfcory. 

The obligation we are under to fub- 
mit to the rules prefcribed by Law, pre- 
fuppofes a lawful power in fome fupe- 
rior to puniih our omiifions and tranf- 
greffions : Law^ therefore, in its general 
iignification, may be defined as follows : 

Law 
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' Law is that faculty nvhereby fome 
tanvful Juperior prefcribes rules ofa^ion, 
which thofe in fuljeSiion are obliged to 
perform^ under certain penalties j exprejs 
^r implied. And every particular rule 
of adton, prcfcribed by fuch power, is 
a Law ; that is, the Law of Nature, the 

Law of God, the Law of Man, &c. 

Hooker, In B. i. parag. 16. has this 
beautiful paffage^ ^^ Of Law no kfs can be 
^^ acknowledged, than that her feat is the 
^^ bofom of God, her voice the ha-rmony 
** of the World. All things in heaven 
^ and earth jdo her homage ; the yery 
^^ leaft ais feeling her caxe, and the 
^^ greateft as ioot exempted from her 
■*• pofwer.'* 

» 

It fbtto^s from, the defi^aition o£LaWj 
m its gciteval figaificacio&r above pro^ 
pokdy that ita eiTential eonftituenta may 

B J2 be 
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be reduced to the two following heads : 
Firft power in fome lawful fuperior to 
prefcribe rules : and fecondly, obligation 
on the fubjefts to obferve them. I ihall 
therefore, in order to the further illuf- 
tration of the foregoing definition, en- 
deavour to explain what is meant by 
lawful fuperior^ and afterwards to exa- 
mine and afcertain the nature of an ob* 
ligation. 



CHAP. II- 

Of the Supreme Magijlrate^ 

BY the words lanvful fuperior ^ ufed 
in the above definition, is to be 
underftood, with refpe£k to human laws, 
the fupreme magiftrate, or fovereign 
body- politic, whether fole or aggregate ; 
in whom the power of legiflation is 
veiled by the confent, cither tacit or 

exprefled, 
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expreflfed, pcrfonal or reprefentative, 
of the whole comtnunity : For pre- 
cepts enjoined by an ufurper, or one 
not having lawful authority, are not to 

to be confidered as Laws ; and are no 
longer binding, than while the opprefled 
are compelled by external force to obey 
them. But laws imply an internal ob*- 
ligation, as well as external coercion, to 
inforce obedience. 

Whatever any perfon, in his own pri- 
vate opinion, may think of the expedi- 
ence of any particular Law, yet if it be 
made by lawful authority, he is bound 
to obferve it ; for he has given up his 
right of judgment to the legiflature ; 
and confcience dilates to every man, 
that obedience Is due to lawful power. 

If neverthelefs arbitrary inftitutions 
are made, contrary to the fundamental 

B 3 prin- 
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V 

prmcipkft of the conilitutlon'—fttdi inc 
flituttons may be confidered as a^s of 
diffolution^ or as was more nicely difUn- 
guifhed at the time of the Revolutioi^ 
as aSis tending to dijfolutioni that ia, 
they are fuch cafes as the Law will not 
fuppofe, being Incapahle of diftrufting 
thofe whom it has invefted with the fu- 
preme power. — And fuch cafea are out of 
the reach of the Laws, and ftated remedies» 
and require an extraordinary remedy* 

It may however be objedted that the 
Sovereign, or fupreme magiftrate, is not 
himfelf bound by the laws of the land : 
For as he acknowledges no fuperior, no 
one can command him ; fince fuch a 
power would induce the absurdity of 
Imferium in Imperia, 

Upon rhis fubilety the advocates for 
tyranny and arbitrary government have 

ftrongly 



CRIMINAL LAW. • p 

Rionglj infifted ; and from hence Hobbeftt 
and others* have concludedi that to the 
fovereiga power belongs impunity. 

This propofition^ however, is far from 
being true, in the extent which the 
would aicribe to it. In all ftates what- 
ever, the good of tihe governed is they 
real, or pretended objed): of government* 
Even ddTpotifm, which fcarce deferves the 
name of government, does not difavow 
this principle j and when the arbitrary 
Will of Eaftem tyrants is Hretched to a 
degree of oppreffion which their fubje^ 
can no longer bear, we find that, flaves as 
they are, they have the fpirit to remove 
the tyrant, though they have not the 
fcnk to refcue themfelves from tyranny. 

But in fiales which ar^ r^led by Law$, 
this principle does, or ought to give life 
to every fpring of government j and the 

B 4 fu- 
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fupreme magiftrate is bound to make 
thofe laws the meafure of his adminiftra- 
tion.' .He is held to the obfervance of 
them by the fb:i£tefl moral obligation, oj: 
in other words, by the Law of Nature. 
And more firmly to bind hi* confcience 
to the due difcharge of his duty, the po^ 
licy of moft dates has required him to 
make a folemn promife on oath, that he 
will govern according to the Laws in 
being. 

It is true that, In one fenfe, impunity 
belongs to the fovereign power ; that is* 
there is no legal jurifdi<9:ion to which the 
fovereign is amenable to anfwerfor any 
infradion of the laws. To fuppofe fuch 
a jurifdidiion, is to conceive a power 
above the fovereign power ; which is to 
' imagine an abfurdity. Befide^, as there 
is no ftated penalty for breaches of fove- 
reign duty^ they muH be punifhed by a 

law 
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law exfofifaHo^ which would be agamft 
reafon and juftice ; and would place the 
fupreme magiflrate in a worfexonditian 
than that of his meaneft fubjed:. 

' It muft therefore be confcft, that the 
fovereign power is not liable to punilh- 
ment to nomine : and every violence of- 
fered to the fupreme magiflrate, by inr- 
dividuals> in order to avenge his violation 
of the laws, is not a puniihment, but aa 
aft of hoftility* 

Neverthelefs, though the fovereigil 
power is not liable to punifliment eono^ 
mincy yet nothing can be inferred from 
hence, to fupport the principles of non- 
refiftance, or to prove that the fupreme 
magiflrate may a£t arbitrarily, and make 
free with the lives, liberties, or proper- 
ties of the fubjed^ To form fuch an 

inference, would be to take the word 
I Impunity 
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Impunity in fo unlimit^ a fenfe^ as 
would in faa be deftnidive of the very 
cad of (bciety. 

But it is not for an ignorant and fac- 
tious multitude, mifguided perhaps by a 
few needy and interefted leaders, to de- 
termine what is, or is not, a violation of 
the laws, in cither prince or people* 

The common and ftatute law can only 
determine in cafes where fubjefits refift 
the fupreme magiftrate ; and the united 
voice of the whole people can only de- 
cide upon the crifis when refinance may 
be jufiifiable^ 

The revolution was founded upon the 
principle, . that prote&ion and fubjedion 
are reciprocal. The fupreme magiftrate 
having, in the unanimous opinion of the 
whole nation, withdrawn his protedion, 

and 
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and vldated his truft ; the people had a 
jrighc to, and did adually refume the for 
vereignty, and conferred it on another $ 
under fuch regulations and reftri&ions, 
as appeared to be moft conducive to their 
welfare and fecurity. 



CHAR III. 
Of Obligatkni. 

AN obligation is a moral quality, by 
which we are bound to do or fuf- 
fer (bmething; and by the fubtlety of 
philofophers and lawyers, it has been 
refolved into various fpecies« Some 
have divided obligations into natural or 
innate^ and contraiied or €oveniinted\ 
into inttrnal and external^ petfefl and 
impcrfed. 

Innate 
3 
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'■ Innate obligations are defined to bCj 
thofe of which the reafon is derived im- 
mediately from the nature and eflence 
of man ; fuch as the obligations men are 
under to prefervc their exiftence.— — 
Contrailed obligaticms are defined to be, 
thofe which are not derived from na- 
ture or from any natural obligation ; but 

which exift in confequence of fome par- 
ticular a£fc. Such is the obligation to 
educate children, which pre-fuppofes the 
a£t of generation. 

An internal obligation is defined to 
be, that which is dictated by confcience : 
An external OTit^ that which is founded 
on fome right eftabliflied in fociety. 

An imperfeSl obligation is faid to be, 
that which is derived from thofe reci- 
procal duties, by which men are bound 
to relieve each other's wants : A perfeU 

obligatioa 
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obligation is faid to arife from ^me ac-*' 
tual promife or contrad, by which one 
perfon binds : himfelf to another^ and 
gives that other a right of compelling 
bim to fulfil his engagement. 

But, in truth, the two laft divifions 
may be refolved into the firft ; for inter-^ 
i^/and external^ ferfeSi and imperfeB^ 
are but different words to exprefs the 
^ifllndion between innate and contraSled.^ 

The fame may be faid with refpeft to 
other diAin£tions which have been made^ 
fuch as univerfal and Jlngular^ abfolute 
and conditional^ natural and civile moral 
and political^ &c. They are only diffe- 
rent ways of denoting one and the fame 
diftindion ; and may all be refolved into 
innate and contraSled. 

In fad however, thefe nice fubtletics 
and refinements are more curious than 

ufeful ; 
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u&ful ; VKff the);» are rathet of prrp]«» 
dice ia the invcftigation of ttuth, and 
ccmtrihute more to create pcqdexittes, 
dian to diientmgle them. Even the dt« 
vifion into • mwaU and €4ntra£isdy will 
perhapsy on clofer examination^ appear 
to be a diftindion merely nominal. 

We can eafily conceive, that there are 
particular obligations which are not born 
with us ; becaufe the circum (lances un- 
der which alone they can be fulfilled, do 

• 

not exift at the time of our birth. Thus, 
as ho human being is born a father, 
confequently the paternal duties cannot 
immediately take place: but to argue 
from thence that they are not natural^ 
or of the efTence of human nature, is a 
fbphiflical abftradion. As well might we 
fay, in oppofition to thefe philofophers, 
thdt the obligation men are under to 
yxK&rve their exiflence is not naturaJy or 

innate ; 



CRIMINAL LAW. 15 

innate ; becaufe no human being is bom 
a man^ or hasy at the time of his births 
an immediate capacity of procuring or 
fele£fcing food for his fuftenance. 

There is, ia truth, ftri£tly fpeaking^ 
no fuch thing as an innate obligation. 
Wc are indeed born with a faculty of 
difcerning our duty, under the feveral 
circumflances and relations in which 
tboiqe or accident may place us; and 
whenever thofe particular circumftances 
and refetions. exift, whether they proceed 
from any aft, promife, or contra6t rela- 
tive to others, or arife from the particular 
frame or conftitution of human nature^ 
refpedting ourfelves only, the obligation 

« 

they bring with diem is equally natural* 

\yhen a human being, for inftancet 
\m Mteined a degree of knowledge fuf- 
ficient to difcovcr by what means his ea> 

iftence 
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illence is to be preferved^ he is under aa 
obligation of employing thofe means for 
the pnrpofe of felf-pr efervation. In like 
manner, ^hen his faculties are fo far 

matured, that he is able to difcern the 
relatiTe duties of a child, a friend, &c. 
lie IB under an obligation of purfuing 
the means conducire to the difcliarge of 
thofe duties* 

The obligation, In thefe caies, is equally 
naturaL All the difference feems to be, 
that the fenfe of the obligations we lie 
under, with refpe£t to ourfelves, is ante- 
cedent to that by which we difcover our 
obligations with regard to others. 

The fame reafoning may be applied 
to the other diftindtions ; for internal 
and txternalj moral and political^ perfeSi 
and imperfect obligations, are all equally 
natural. 

It 



r 
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It Is as confentaneous to reafon, and 
as eflential to human nature, confequent- 
ly as natural, to difcharge what is called 

an external, political, or perfeifi obliga- 
tion, as to fulfil an internal, moral, or 
imperfe£t one. They who tell us, that, 
by the latter, we bind ourfelves by our 
own aft, and give others a right of com- 
pelling us to fulfil our engagements, 
feem to lofe fight of the true nature of 
an obligation. 

There is a material difference between 
obligation and compulfion. When any 
one is fubje£t to an external, political, 
or perfeft obligation, he is bound to ful- 
fil it ; not becaufe he has given another 
a right to compel him to the perform- 
ance of it, but becaufe reafon or con- 
fcience tells him that it is his duty to 
difcharge the engagements he has en- 
tered into, unlefs they are of a nature 

Vol. I. C repug-^ 
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^pugn^nt to (caac primitive or aiore 
powerful obUgatlons. If a ma^f for 
Inflan&e, ihould r^flily coyeqaat to 4o 
,2^tk 4£):> the doing of whi^h muft iDevi*- 
t^bly 4r4W ruin upon hio^felfs or qpofi 
fome third perfon^ he is not bound to 
fulfil it; b^f^i^fh it is contrarj to the 
firft and elTetitial duties of hu£tt«ui na* 
ture* 

It is reafon or confci^Qce therefore 
which is the only criterion that deter- 
mines our obligati(}|32s. If we argue that 
external force has any inilu^Qce in the 
determination, then we make ^ natuw 
of an obligation to depend on phyiical 
inftead of moral caufes : but wherever 
compulfion begins^ obligation ceaies; 
and thus all the nice difti&£tions above 
alluded to will appear to be vain an4 
nugatory, la fhort, the more we iuhti*^ 
li;(e and deviate from reafim and plaiiat 
- :. fepfe. 
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fcnfe, the more uncertain we render the 
duties of human nature, and by that 
means weaken ttie obligations of moral 
• virtue, which is the fureft foundation of 
our obedience to hudlan laws. 

A propet application of thefe prin- 
cipled will tend to expofe that falfe logic 
which has in a gfeit ttieafUre rtiade the 
*)bfervahce of law an bbHg;4tion diffindt 
ftotiii and iftdepenident of, morality, 

fot as all humatr laws are, tsi btrght 
td be, fbilndtid dti the Laiv of NatuTt^ 
rt wai be neceflfeiry to enter into a parti- 
«u3&r confideratton of that k^. I*revi- 
ous to this examination, hoWferdi', it Wlf! 
be proper to fay fomething of a State of 
Nature \ wtllch wfll Se' Better utidefftdbd 
if #e firftr ehqfuire Itfto^fhfi Origin df 

ft 

C2 CHAP. 
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CHAP. IV. 

Of the Origin of Man. 

IN treating of the orfgia of man, the 
conjedures and defcriptions of fome 
of the pagan writers, and the moderns 
who have followed them, are to be 
wholly rejeded. It is not reafonable to 
fuppofe, that the human race fprung out 
of the ground like reptiles, and peopled 
the earth at once, or that they were en- 
gendered, according to the fabulous ac- 
count of the poet, from the dragon's 
teeth fown by Cadmus* 

Neither are we to imagine, that the 

condition of the firft of our kind was fo 

wretched and fo miferable as it is defcrib- 

cd by Lucretius^ Horace^ and Virgil \ and 

a by 
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by the ancient hiftorians and philofo- 
phers. 

It would be fufEcient to oppofe one 
extravagant hypothefis by another ; and 
we might as well infift on the reality of 
O^icPs Golden Age, and of the beauti- 
ful pidure of the Firft State, drawn by 

Plato. 

But truth is feldom to be found in 
extremes. It is as unreafonable to fup- 
pofe, that human nature ever approach- 
ed the degree of perfedlion to which it 
is raifed by the latter hypothefis, as to 
conclude, that it was ever funk into fuch 
a ftate of brutality as it is degraded to 
by the former. Had the condition of 
mankind ever been fo deplorable, had: 
they ever been as Horace reprefents 
them, mutum 6' turpe pecusy they muffc 
have remained fo ftilK They muft have 

C 3 beea 
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been fpotu the firft en^e4 vritb renlboK 
and a faculty or capacity of progreffive 
improvement, which diftinguiftied them 

feom the hrute creatipa; s^nd gave 
them pre*emiiience over all fubliinary 

beings. 

We are warranted by divine atttliorit^r 
to conclude, that at the beginning one 
male and one female only were created ; 
firoro whom the humaja race derive ll^ir 
«j;iftence. Thi» f*cred affarapce give* 
us roof]^ Ukewiff to belkvc, that the &fik 
pair cajne from, the band$ of the Ok9A 
CIreator coisplet^ and adult ; that is, thMt 
6om the fif ft raoqrvent of their exiftencci^ 
they were endued with all the powera 
of body and faculties of mind, which 
their defcendants are not capable of at-. 
taining, but by a tedious progrcffioa o£ 
imprbvementi 

Did 
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* i)id fiot the Jkcred writings lead us to 
liich a cbncliifioil, yet tli« light of re*- 
£>n plainly indicates, that our firft ' pa- 
rents Hrtrift have been formed with cor- 
pof'eal and intelkdkial faculties^ in a 
ftit«e of maturity. 

Had they been caft into t^e World in 
the helplefs ftate of infancy^ they would 
neither have had firength to procure sAi^ 
ment, nor judgment to have made a 
proper feledionr, of it. 

If we do not fuppofe their faculties to 
have been maturei from the moment of 
their Creation^ we cannot, on natural 
principles, account for their prdferva^ 
tion*^ Ignorant of the nature of every 
thing, about them, they would have been 
hourly expofed to various dangers, could 
not be fecure of their exiftence even 
for a' moment, and muft fhortly have 
periftied. 

C 4 Were 
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Were we to admit the Pagan hypo- 
thefis, and fuppofe the earth to have 
been peopled at once with numbers ; 
yet they muft have laboured under the 
fame difadvantages as a (ingle pair. Ut- 
ter ft rangers to every, object of their 
view, all equally unexperienced, they 
could afford no mutual aid or ailiftance 
to each other ; and the human race muft 
have been prefently extinft, unlefs we 
fuppofe them to have been endued with 
powers equal to thofe which we acquire 
by experience and example : and when 
we confider the regular progreffion, and 
the chain of dependence vifible through- 
out the works of nature, It is not pof- 
fible for us to imagine that numbers were 
created in fuch a ftate of maturity; all ftran- 
gers to, and independent of each other. 

But the facred authority having ren- 
dered vain all conjedures of this kind, 

we 



J 
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we are juflified in concluding, that man- 
kind owes its origin to the jundHon oC 
one male and one female ; and this being 
eftablifhedy we fhall proceed with more 
eafe and certainty in our enquiry con- 
cerning a State of Nature. 

C H A p. V. 



1 



Of a State of Nature. 

T being admitted that one pair gave 
exiftence to the human fpecies, it 
follows, that a State of Nature, fuch as 
fome philofophers have defcribed, muft 
be merely hypothetical. As Puffendorf 
very juftly obferves, an abfolute State of 
Nature could never have exifted ; fuch a 
ftate could be only relative; that is^ 
while fome lived together in a focial or 
civil ftate among themfelves, yet, with 
refped to others, they retained their na^ 

tural 

f 
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tani^ liiMity ;: amC coftfeqiKiMly f «Biaiiiei 

^^ ftg»A m cuat irflr par«af8> tie 
^«^ by teafoft of tiie imbecUKty flf tier 
lex, was in Mtjt&ioa to^ lier kufland f 
and the children vrere neceflarilj under 
parental authority. Domimon there- 
fore was in the man ; who was the com- 
mon head or fuperior. Therefore, the 
firft family cannot, properly fpeaking, 
h9 &i^ to have liTcd in a State of Na^ 
ttire^ thoQgh tfaetr poAerity were aecef^- 
iarity reduced to fuch a ftate. 

Wbfft the common head of the firfl 
family was loOi, and their iifae feparattd 
mad fbrmed diitiiufii fanillesy tht% ibe 
SKate of Nature properly began ; beavSc 
the headS' of each; family were indepen^^ 
dent o£ eaxsh ocber,. and acknowledged 
00 comaioo iiiferie^ 

Now, 
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NoVf. as Ae eftablifhment of a oook^ 
moa fuperior, or ia odier wo«di> df ^ 
fiirpreme magiftrate, muft have been iv)^ 
an xnteiKt to remedy the ctiIs wCal^g 

frQn» {mk ah independent ilate, it w3l 
be no improper digreflSon briefly to con-* 
fider a queftion which has been much 
debated among philofophers ; that is» 
whether fiieh a flate of nature is a flate 
of wax or peace ; for we can never havrf 
Sr juft idea of the propriety of civil laws^ 
without a previous examination of thai 
flate which' they were inftituted to im«< 
prove. 

It is well known that the &mou4 
ptu^loibpher of Malm/bury^ has concluded 
the State of Nature to be a ftate of war; 
This conclufion has been contraverted 
by many, but with the greateft precifion 
by Pt^htdorf. He obferves, that Hobbei 
argues ex hypotheji^ fuppofing all men tt> 

3 have 
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have exiiled together at one and the 
lame time in a State of Nature : which 
fuppofition cannot be admittedy unlefs 
we allow the earth to have been flocked 
at once with a multitude. An hypo- 
thefis which has been already ob« 
ferved upon. 

Puffendorf 2iCiA^ further, that they arc 
rather to be fuppofed to have originally 
had amicable than hoftile difpofitiona 
towards each other. He argues more- 
over, that the caufes afligned by Hobbes^ 
which render men offenfive to each 
other, fiich as pride and vanity, which 
provoke to contempt and hatred, are 
pf a particular nature ; confequently not 
of fufficicnt influence to make all man- 
kind hoflile to each other, but only to 
fct individuals at variance : and, upon 
the whole, he concludes, that man's na- 
tural flate is that of peace. 

In 
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In this opinion he feems to be coun«> 
tenanced by Grotius^ who wrote before 
him ; and who obferves, that men may 
live 'pacifically in a State of Nature, pro- 
vided they exift in a degree of extreme 
fimplicity ; or dwell together in mutual 

bonds of diftinguiflied charity. The firft 
kind of communion, he obferves, is con* 
{picuous in fome parts of Ameirica ; 
where they lived, for ages together, in 
a State of Nature without any inconve- 
nience : and the primitive Chriftians, he 
tells us, with fome few who lead a mo- 
naftick life, are remarkable inflances of 
the latter. 

The celebrated Montefquieu has like- 
wife exprefsly oppofed the opinion of 
Hobbes ; he argues that man, in a State 
cf Nature, would firft of all think of the 
prefervation of his exiftence; that he 
would immediately be fenfible of* his' 

weak 
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wt9k cdnditioaf and that his Tmidi/y 
vKmld be exceifive : and in fut>port of 
(hefe nOeOdons^ he cities the ekample of 
the iava,ge yoatb who was taken in tht 
woods of Han$veK 

/ But we apprehend that this fabje£t haA 
not been confidered by the above writert 
with fufiicient extent and precifion. 

ft 

With refpeA to Mmtefqmeu^ it may 

N[{e obje£fced» that his reafoning is found<» 

ed ypon the fuppofition of focb an abfo^ 

hite \£ltate of Nature., as cannot be al-* 

*^ 

lowep to have ever exifled. 

Were we however to admit fuch a 
ftate, yet the argument will be found to 
be partial and inconcluftve ; for the na* 
ture of mankind is not to be detei*? 
mined from the example of an indiyi^ 
dual 

TIte 
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", The ililpofitkml of meo aw ai viuriotts 
as their perfons ; and their condtftS: intt 
be regulated by their difpofitions* The 
/iffui mil fif flora thd ^iV. Tbe: ^i^ 
wiQ pur&ie the timids The fieroe mill 
he in a fiate of emnitj with each ether; 
llie miUl will alibctate in incnilf cqb* 

Bj lutvre men hav? aeit;her aa ip* 
clinatioQ or an averlion .to each othcf 
merely as men. Their affedHon or dif- 
like i» in cQaifec|ue(ica Qf their eqnvscc* 
ttoM» or of th« ^wJities th^y fiippolp ^ 
CKifl: in each other. 

. With regard to Grotm^ the inlUncea 
be produces only tend to fhew^ that 
where the grounds of diflention are few 
or aone^ men may live pacificaUy »a a 
State of Nature ; but as the caufes of 

difunlon expand and tncreafe» the hoftile 

difpc^ 
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difpofitioa of mankind unfolds it&lf and 
augments. 

Though we (hould admit, therefore, 
that men may live pacifk^liy in fuch a 
(late of uncommon fimplicity, as reduces 
the pofTeflions of men to their real wants, 
and limits their defires to that fiandard ; 
yet we muft not from thence conclude. 
In general, that a State of Nature is a 
State of Peace. 

' Befides, fuch a fimple and innocent 
ftate, is in truth imaginary; and even 
among the favage Americans^ where it is 
fuppofed chiefly to fubfitt, it is well 
known, that the mereft trifles are fuflS- 
dent to provoke hoftilities. 

As the modes of refinement take plac6, 
occafions of difagreemcnt will multiply 
in proportion. Men qf felfifh and tur- 
bulent 
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bfllent difpofitions will be prompted by 
ambition or by avarice^ or both) to in- 
vade and injure others of mild and focial 
natureS) and of larger pofTeilions ; and 
thus a ftate of hoftility will neceflarily 
commence. 

With rcfpefl: to religious orders of 
men, they cannot properly be faid to 
live in a State of Nature; neither are 
thefe communities confiderable enough 
to illuftrate this quellion. Add to this> 
that Grotius has not given any precife 
definition of a State of Nature : and we 
may even venture to fay, that the jime^^ 
ricans^ of whom he fpeaks, do not exift 
in fuch a ftate. 

As to the arguments oi Puffendorfy it 
may be objeded, that in determin4ng 
whether in a State of Nature men are 
mod inclined to war or Co peace, he 

Vol. I. D confidcrs 
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coniidera only the general nature of 
mankind, which decides little with re- 
fped to the merits of the queftioQ« For^ 
admitting the greater part of maniiiid 
to be focial and pacific, yet it will not 
therefore follow, that a State of Nature 
is not rather a (late of war than of 
peace. The felfifli paffions of a few 
would not* it is true, involve the vfhfilc 
fpecies, Jimti/ acfemel^ in a ftate of war ; 
but thefe felfifh affe£lions will operate io 
fatallyi that allt in their turnsi will feel 
their direful effects ; and the moft mild 
and pacific will» viciffinh be involved in 
•hoftilitieS). even in their own defence* 

That the feeds of contention are in* 
herent in our nature, feems undeniable y 
confequeatly^ as occafions of difagree* 
ment increafe, hoftilities will multiply,. 
It muft be confeiTed, at the fame time, 
that pride^ €nvy, and other offenfivc 

qualities. 
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qualities, are of a particular nature, and 
are not fuch as provoke the generality of 
ntankiqd to ada of violence ; (ipce there 
are many difppfitions which can endure 
fucb circumftanccs of provocation, with- 
out fufFering their pafiions to be inflamed 
to any dangerous degree. 

But Vuffcndorf argues farther, that 
W9 are not to confider the natural fi^tp 
of a man, as thjit of an animal fwayed 
}>y the fole impulfe of fenfatjioQ ; but as 
of 4 crie^ture endowed with reafon, 
wbich 13 the Qobleil part of hip compo^ 
fition, and whi^h governs all his facuir 

tifis. ^It is by no means juft, he ob^ 

ferves, to exclude the ufe of reafon ; but 
nre opght rather to allow its joint operas 
tioa with the other faculties, in order to 
difoover with precifion the natural ftate 
of man. As the advantage of peaces 
fays he, to which reaCbn perfuades us, 

D 2 1% 
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is evident, man mufl naturally be of a 
pacific nature ; efpeclally when he finds, 
that wherever he departs from reafbh 
and follows his paflions, the event turns 
to his difadvantage. From whence, he 
adds, we may conclude, that the natural 
ftate of man, confidered as abfbraded 
from civil fociety, is not "war hut peace; 
which dilates to every one, not to in- 
jure another who has given him no of- 
fence, but to permit every one to en- 
joy their property, to obfervc mutual 
covenants, and willingly to advance each 
other's benefit, which they are under 
the ilri€teft obligations to promote. For 
fince the natural ftate of man implies 
the ufe of reafon, we cannot, neither 
ought we, to exclude that obligation 
which reafon enjoins : and as every man 
may perceive from his own experience, 
that it is his intereft rather to be be- 
nevc^ent than adverfe to his fellow- 
2 creatures^ 



. CRIMINAL LAW. 37 

creatures, he may prefumc, froxm the 
fimilitude of their nature, that others 
entertain the fame fentiments ; therefore, 
he concludes, it is wrongt in defcribing 
fuch a ftate, to fuppofe that men negled); 
the didates of reafon, which nature has 
conftituted the fupreme guide over their 
condud; and therefore, that is impro* 
perly called a natural flate, which pro- 
duces the negledl or abufe of that* 
principle, which is above all others moft 
natural. 

' But the truth of thefe propofitions 
may be admitted in their fuUeft extent, 
and yet the inference will be inconclu- 
fiye as to the point in queftion. What 
renders it thus inconclufive, is the am* 
l^guous ufe of the words naturalts Jiatus^ 
or natural (late. If by the natural ftate 
of man, we are to underftand the natural 
framci diipofition, aptitude, or tendency 

D J of 
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of mankind, it nmft be allowed^ that 
itien in general confidered as beings 
c^H^ pounded of reafon as well as paffiDn,^ 
i^trilU in Aich natural ftate, be rather iti^ 
clined to peace thail to war : and Htbbes 
himfelf admits as much, where he faysi 
that ** Reafon," which he calli the Law 
of Nature, ^^ declares uilto us tht wayi^ 
« of pfcace^ where the fame nhay be ob* 
** tained ; and of defence, where it may 
** not;' 

But if, by the natural (late of man^ 
we underftand that ftate in which men 
exift while they retain their natural li- 
berty, and acknowledge no common fu« 
perior; this acceptation of the words, 
which is the only juft cose in the 
prefent difpute^ will lead us to a dif-^ 
feretlt conclufton} fbf it is difficult to^ 

conceive ho^ futh a ftate can be a flate 

■ ■ » ♦ • < • • . • .' 

of pe&ce. 

Admit- 
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Admitting men in general to be paci- 
fically inclined, yet the few who, ne- 
gleding the guidance of reafon, putfue 
the impulfe of their pafltons, would, as 
ha6 been obferved, neceflarijy involve the 
reft in hoftilities viciffim ; for reafon 
WQwld dl^iate to them the wap of de*- 
fence; and even the moft rationah are 
not always under the guidance of xhzX 
divine principle. 

It may hp granted, that they who iie-f 
gled the guidance of reafon may, in one 
fenfe, he faid to depart from their natun 
ral ftate ; fmce it is agreeable to the na« 
tqre of man to be governed by reafon- 
But men, confidered as retaining their 
natural liberty* and owning no common 
A]tp(?rior,, are in that fenfe to he deemed 
ia 4 State of Nature^ 

We ought therefore to guard againft 
^he inaccuracy of confounding together 

D ^ <hefe 
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thefe diftind meanings ; and we ought 
carefully and clearly to difHnguiih wlieD, 
by a natural JiatCf we mean fuch a ftate 
as is moft confentaneous to the nature of 
man abilra£tedly ; and when we fpeak 
of a natural ftate, or a State of Nature, 
as in contradiftin£tion to a focial or civil 
^te.^ 

Such a ftate» if taken in the latter 
fenfe, appears to be rather a ftate of war 
than of peace, and though, as before ob- 
ferved, the members of fuch a ftate may 
not continually, or Jitnul acfemeU excr- 
cife hoftilities, yet frequently, and «i;i- 
ctjftm^ they muft be at enmity. 

The feeds of contention are deeply 
rooted in thofe depraved minds which 
are govetned by appetite inftead of *ea- 
fon ; and their depravity will create fub* 
jeds of contention^ which muft be de« 

cided 
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elded by force» whtre there is no 
commoa fuperior to determine between 
the contending parties. We may add^ 
that the very inftitution of civil focieties» 
plainly indicates that a State of Nature 
is not a ftate of peace. 

Puffendorfxs however juftifiable in his 
obje£tions againfl; Hobbesi whofe hypo- 
thecs is erroneouS) and of dangerous 
tendency. For it is evident that Hobbcs 
nfes the word Nature in its general 
fenfe^ as expreffive of the difpofition 
and natural frame of human Idnd ; and 
from this erroneous propofition» that a 
State of Nature is a ftate of war^ he, and 
others who have followed him, contend^ 

That by nature men have a right to 
every thing ;— that they nuay do every 
thing which feems good to themfelves 
without regard to others ;-^ that every 
one is to be confidered as an enemy, who 

is 
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i» eeither a fubjedl or cooftderate in po- 
litical fotiety } nvith facfa like deftnidhre 
prickcipl^s* 

Happilf, howeTer^ thia faabeful doo^ 
trine carries its own antidote with it, by 
involving its author in endlefs contra- 
didions and abfurditieSi For if ^war^ as 
Hobbes defines it^ is the dtfire of<Gnteiid^ 
ing by for^e \ add if Nature^ as he aff. 
firm8> declares unto ns the ,%oafj ef 
ipe ACB> "puhert thejame may ie hmd^ md 
of .D£f £NGE where it may not^ then 
Nature wills contrary things, and Ins 
argument is refolved into an abfurdity. 

Befid^S) if Nature declares' the ways 
of peace^ where the iamc may be had* 
and &£ dtfifnc^ where it may not; then 
Nature never' declares unto us the ways 
of offenctj and ^onfcquently a ftate of 
War is. not natural. 

5 Againji 
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Ag&ln^ if Nature declares unto us the 
vr^fB of peace) then it muft declare unto 
us the ways requifite to that end ; confe- 

quently moderation* juftice, humanity, 
vrith all the focial and pacific virtues, 
are oaturalj and rapine, injuftice, »|i4 
hoftility, s^re unnatii^ral. 

- Thus it i* evident from the very ar- 
guments ufed by Hohbsi himfelf* that, 
Gonfiderjng the word Nature as expref* 
live of the difpofition, natural frame, or 
tendency of hun^an kind, the namral 
fiate of man, as an animal compounded 
of reafon and appetite, is not a ftatc of 
war^ 

But afc the <noft rational do not always 
obey the didates of reafon, whett appe- 
yCdk prfi&nti fome immediate good, a«id 
as ftth irregular appetites are not 
^becked and reftrained by force, occa- 

(ions 
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fions of hoflility muft be frequent, which 
ar€ beft prevented by civil inftitutions. 

» 
The moft perfe£t civil ftate, hovrever, 

mayt in fome degree, be deemed a date 

of war; as there will be frequent con- 

tefts, by force) among individual^ : — af^d 

as a State of Nature is not a (late of war, 

omnium in otnncs^ neither is a ftate of 

civil fociety a ftate of peace, omnium in 

omnes. All that we can conclude is, that 

the hoftile ftate is moft prevalent in a 

State of Nature, and the pacific one in 

civil fociety. 

4 

We find that Nations who, vdth reip^ft 
to each other, may be faid to exift in a 
State of Nature, as they acknowledge no 
common fuperior, live in a ftate of war ; 
that is, though they are not continually, 
or Jimul acfemeU in a ftate of hoftility, yet 
frequently, and vicijfim^ they are at war. 

There- 



CRIMINAL LAW. 45 

Therefore, though we allow the na- 
ture of mankind in general to be pacifict 
yet a State of Nature feems to be rather 
a ftate of war than peace. For wherever 
there is no common tribunal to which 
the contending parties may appeal and 
fubmit their differences, there the deci- 
fion muft be by force ; and fuch a ftate 
may be more properly termed a ftate of 
war, in which every one retains his pri- 
vate right of redrefs and revenge. 

A State of Nature therefore may be re- 
garded in two lights ; either, firft, as that 
ftate which is moft confentaneous to the 
nature of man, confidered as an animal 
compounded of reafon and paflion; or, 

fecondly, as a ftate contradiftinguifhed 
from the fecial or civil ftate. Confining 
' it however to the latter acceptation > it 
remains to enquire into the Law of fuch 
a ftate ; that is, the Law of Nature. 

CHAP. 
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Of the Law of Nature. 

LA Wt in the genus ^ having been de« 
fined to be *• that faculty whereby 
^* (bme lawful fuperior prefcribea rules 

** of action, which thofe in fubjedion 
to him are obliged to obferve, under 
certain penalties, exprcfs or implied ;'* 
—and every particular rule fo prefcrib- 
ed, being a law, or Law in the fpeciesy 
it may be thought that the Law of Na-^ 
ture is not included within the foregoing 
definition, and confequently that it is 
improperly fo called. 

Hobbes fays, ** As Law (to fpeak pro-^ 
♦* pcrly) is a command ; and thcfe dic^ 
•* tatcs, as they proceed from Nature, 



" arc 
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'^< are not commands ; they are not 
^^ therefore called Laws in refped: of 
^* Nature^ but in refped of the Author 
^ of Nature, Almighty God/' 

This explanation, given by Hobbet^ 
even though he argues againft the exi^ 
ence of the Law of Nature, will affift 
us in fhewing that the Law of Nature is 
properly comprehended within the above 
definition. Every intelligent being, 
when he reafons about points of dutyt 
-ffluft be fenfible that he derives the fa*- 
<:ulty by which he reafons from* fome 
fuperior; and the principle which we 
call confcicncey would have no room to 
operate^ if mea did not conclude thiem- 
felves to be under the ioi^^edioo of fom^ 
iuperior intelligence, to whOm they are 
accountable for their a&ions, and who 
will punifli their tranigrefiioaa* 

Now, 
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Nowy every rule of condud fuggefted 
by reafon is a command : For, as every 
one muft.be perfuaded, that his reafon 
is a faculty beftowed upon him by feme 
fuperior being, he muft conclude that 
what is fuggefted to him by the medium 
of reafon, is the will of that fuperior 
being from whom he derives that fa- 
culty. And the will of every lawful 
fuperior, fignified immediately or me^ 
^iately, is to thofe in fubjedion to him 
a command, or Laiv; which they are 
under an obligation to obferve. Conie* 
qnently, the didates of nature are pro* 
perly termed Laws. 

The material difference between na- 
tural and human laws is, that in the 
latter the penalty of tranfgreffion is ex- 
prefied, and follows immediately upon 
convidion; whereas in the former it is 
implied, and the time when it will be 

exaded 
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<xa^ed uricerttin; and in the womb of 
ftiftirity* TKc former likewife bind us 
only by a pure, or, as it is called, an ift« 
ternal obligation ; whereas the latter 
are farther enforced by external com* 
pulfion* 

But Law being a command, with l 
power of coercion in fbme fuperior, and 
no vifible power appearing to enforce 
the Law of Nature, many of the Pagan 
writers, and fome moderns, hive fup-* 
pofed^ that there is no fuch thing as the 
Law of Nature ; but that felf-intereft in 
fiich a (late is the only ftandard of right 
and wrong. 

Horace fays, that utilitasy which Aay 
be tranilated felf-tnUrtJi^ is commonly 
the parent of right and wrongi or of 
juftice and equity : 

Ipfa utilitas Jufii prope mater 6* ^qui. 
Vot.L E And 



50 CONSIDERATIONS on 

And he afterwards fays, that Laws Weve 

iavented to guard againft icjuftice ; for 
that by Nature we cannot diftinguiik 
between juil and unjuft. 

The annotator on this paflage oh* 
feryes, that Nature indeed direds us to 

what is good> ufefu), and agreeaUe to 
us ; that on the other hand^ flie pcMfits 
out what is bad and prejudicial to vtBf 
but that fhe does not hi the fame maar* 
ner point out what is jnft and unjufL 

In fupport of thefe propolitions, Def* 
frtZy the annotator iB ujum Delphitii^ 
cites the authority of St. Paul in bis. 
Epiftle to the Romans, chap. v. verfe 1 3. 
" For until the Lanv^ fm was in the 
" IV or Id' ; but ftn is not imputed nvhere 
*^ there is no Law ^^ And again, chap. vii. 
verfe 7. " / had not known ftn but 
** hy the Law j for I had not knomm h/l^ 

^ except 
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^ except the Law had fdid^ Thou Jh^alt 
•* not covet.*^ 



Hobhes Hkewife has quoted this paf- 
fage from St. Paul, to fhew that it is the 
Law which creates honeftjr and difho- 
nefty, juflice and injuilice. 

As this pernicious dodrine is thus 
flieltered under facred authority, it be* 
comes neceflary to attempt an explana- 
tion of thefe words of the Apoftle, and 
to confider how far they will warrant 
the conclufion drawn from thei6. 

St, Paul fays, " Thai till the Law^^ 
that is from the time of Adam till the 
days of Mofes, " Jin was in the world.'' 
But he adds, *• Jin is not 'imputed where 
*' there is no Law j" that IS, thofe par- 
ticular fms will not be imputed which 
are fpecified in the Law of Mofes* and 

£ z not 
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not comprehended within that uwcerfal 
LfltVy which God revealed to every man 
when he endowed him with reafon> 
That Law» which, to ufe the words of 
Lord Coke, " God, at the time of the 
^^ creation of man, infufed into his 
** heart, for his prefervation and direc- 
^' tion ; which is lex ettma^ the eternal 
^^ Law, the moral Law, called alfo the 
*• Law of Nature. And by this Law, 
** fays he, written with the finger of 
*• God in the heart of man, were the 
** people of God a long time governed, 
** before that law was written by 
*• Mofes, who was the firft writer of 
<• Law in the world/' Calvin's Cafe. 

The meaning of St. Paul however 
appears more clear from his own words, 
which follow.—" I had not known fin," 
fays the Apoftle, " but by the Law/' 
which he thus illuftrates: "For," he 
6 adds. 
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adds, ^* I had not known luft, except th^ 
" Law bad faid. Thou (halt not covet ;" 
—that is, without the Law of the Deca- 
logue, I (hould never have acquired that 
excellent and refined fenfe of moral duty^ 
which fhews the various modes of con- 
cupifcence included in that Law to be 
unla^yfuL 

But to refute the unnatural and dan- 
gerous conftrudion which Hoibes, Def- 
pr(z^ and others, have put on the words 
of the Apollle, and to fupport the com- 
ment on the foregoing paffages, we need 
only refer to the words of the fame 
Apoftle in his epiftle to the Romans, 
chap, ii* verfes 12, 13, 14, 15. . " For, 
'^ as many as have finned without Law, 
^' ihallalfo perifh without Law : and. as 
^^ many as have finned in the Law, 
^' fliall be judged by the Law« For not 
^* the hearers of the Law are juft beforfc 

E 3 " God, 
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•* God, but the doers of the Law (hall 
•• be juftified. For when the Gentiles, 
^ which have not the Law, do by na- 
*^ ture the things contained in the Law, 
** thefe having not the Law^ are a Law 
" unto themfelves. Which (hew the 
*' work of the Law written in their 
** hearts, their confcience alfo bearing 
•* witnefs, and their thoughts the mean 
** while accufing, or clfe excufing one 
" another.** 

Here it is evident that St. Paul makes 
a diilindioa between the Law Divine of 
Mofcs, and the Law of Nature : and he 
anticipates the objedlion of the .Gentiles, 
who might have pleaded the want of the 
Law of Mofes, in excufe for their ini- 
quity ; for he tells them, that they have 
by ilature a Law written in their hearts^ 
and that their confcience bears witnefs 
to their edndu<fl. 

Nothing 
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Nothing therefore can he drawn from 
the words of St. Paul to proye» that 
man in a State of Nature has no feufe or 
difcerooient of what is jufl and unjuft. 
The contrary concluilon is manifeftly 
deducihje from the words of the Apollle. 
From him we learn, that reafon, which 
is the nobleft part of tHe human compo* 
fition» plainly indicates the difference 
between juftice and injuftice ;— that rea- 
fon teaches uS) that to do juftice makes 
for our lading advantage, and that 
though there were no Law in being to 
puniih infiaoce^ of injufiic«> yet they 
carry with them their own punifhrne^t 
in their confequences. 

It will be to no purpofe to obje^ the 
example of nations which h^vt liv^d by 
rapine, and pradifed many barbarous 
euftoms repugnant to the precepts of 
Nature. The depravity of fuch as are 

£ 4 impelled 
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impelled by paffion and appetite, will 
counterad and obliterate the moft clear 
and obvious impreflions of Nature ; and 
every day's experience fhews us, that 
this depravity impells men to negled^ 
the divine preceptSt though enforced 
and illuflrated by the moft folemn reve- 
latioi}. 

But if it fhould be faid, that men can-* 
not by the Law of Nature diftinguifli 
right from wrong, and juft from unjuft ; 
by what lights, it may be afked, did 
they who were not enlightened by the 
ray of the divine Law^ frame the feveral 
fyftems of civil Laws, in which the 
boundaries between juft and unjuft are 
fo accurately afcertained ? What taught 
the civil codes to fpeak the language of 
juftice ? From whence were thofe prin- 
ciples derived which compofe the Law 
of the Twelv? Tables ? 

The 
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The very framing of civil Laws 
proves an antecedent facylty in Nature 
of diftinguifliing right from wrong, Juft 
from unjuft : and it feems a ftrange 
piece of fophiftry to fay, that civil Laws 
create the diftinftion, when thofe very 
Laws are created by the faculty which 
makes the diftindtion* 

Some philofophersi however, contend^ 
that the diverfity of thefe civil Laws is 
an argument that there is no fuch thing 
as the Law of Nature. Men, fay they, 
have adapted laws to their convenience^ 
and to their diflFerent manners. Thefe 
laws they vary as circumftances altert 
and therefore there is no Law of Nature. 
All men, and other animals, are led by 
nature to purfue their own intereft, 
therefore there is no fuch thing as juf- 
tice ; or if there is, it is a folly to 
pra£tife it, fince we rauft neceflarily pre- 

judicQ 
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judioe ourfelvcs by confulting the bene- 
fit of others. 

But what is the amount of thefe ob- 
leftions ? They only prove that the am- 
bition and irregular appetites of bad 
inen have framed feveral partial and ini- 
quitous fyftems of government, \yhicb 
muft be fupported by various unequal 
and pernicious inftitutions. Neverthe- 

lefs, though defigjning rulers and legifr 
JatorS) inlSuenced by the principles of 
corrupted reafon, have endeavoured to 
accommodate their fyftems to their owa 
lurrow and miftaken notions i yet it 
does not therefore follow, that there is 
not a Law o£ Nature which prefents 
jpaore enlarged views, and fhews it to 
be the true intereft of every individual* 
to confult the good of the whole, by the 

pradice of juftice and of every morai 
virtue. 

5 There 
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There are in fa£t reciprocal obliga* 
tions in a State of Nature, as well as io 
a civil (late : and certain common rules 
of adion, which direft men to the dis- 
charge of thofe obligations* The only 
difference between the two ftates is, that 
the latter is armed with a civil power to 
compel men to the obfervance of thofe 
duties which fubfift in the former. By 
the latter men acquire a political capa- 
city, by which the feveral members are 
united in one body ; and by their union^ 
are better fheltered and defended . againft 
the fraud and violence of the fubtle andl 
rapacious. But their political capacity 
does neither enlarge nor abridge the 
:paoral duties which they owed to cacl^ 
other in their natural capacities. Before, 
they were citizens, they were men. The 
relations between parent and child, bro- 
ther and brother, friend and friend, 
lyere antecedent to political conncdions^ 

Parental 
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Parental fondnefs) filial duty, fraternal 
lovei fecial amity, were afFedionj co- 
eval with human nature j and the reci- 
procal duties refulting fropi them, were 
obligatory, before the exiftence of any 
particular ]law, either divine or human ; 
fince they are dictated by that univerfal 
Law, which the Great Creator imparted 
to every rational being. 

The principles of this Law, which are 
difcovered by the light of reafon, may, 
by the indulgence of depraved habits^ b? 
effaced in individuals, but (an qever be 
obliterated in the whole fpecies. In 
times of the darkeft ignorance and the 
mod corrupt manners, this light will 
beam in fome part of the human frame. 

The precepts of the Law of Nature 
are clear to every common underftanding, 
inrhere the mind is not previoufly tainted 

withr 
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with corrupt prejudices. The reciprcK 
cal duties of confanguinityy the mutual 
obligations of univerfal juftice and be- 
nevolence, are obvious to every unpre- 
judiced and intelligent being. 

To l"6ndei* thefe obligations more 
powerful, it is evidently every man's 
intereft to be juft. Even according to 
Epicurusy who argued againft the Law 
of Nature, and refolved every thing into 
pleafure and utility, Juftice is the only 

iftandard by which we can meafure felf- 
intereft. Cicero^s Offices prove at large, 

that nothing is ufeful but what is juft. 
The man, fays he, who reafons, that 
" this is jufij but that is expedient^^^ 
crroneoufly dares to feparate what Na- 
ture has cemented ; which is the fource 
of fraud and all iniquity. 

And we are told hj Cicero^ thzt So-, 
crates ufed to denounce execrations on 

thofe 
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tkofe whofe opinion firft divided what 
Nature had fo clofely united. 

Nothing is more certain than that in- 
juflice carries with it its own punifh* 
ment, not only in the perturbation of 
mind arifing from pad refledion, but in 
the dread of future apprehenfions. The 
unjuft, in a State of Nature, muft be 
fenfible, that the greateft fubtlety of 
mind and ftrength of body will not long 
fecure them againft the vengeance of the 
injured. From whence this conclufioa 
naturally refults, that to enjoy peace 
within, and fecurity from without, 
which Nature prcwnpts every man to de- 
lire, it is our intereft not to offend or 
injur? each other* 

» 

It is no argument, as has been faid, 
againft the Law of Nature, that many 
nations feem to have lived without any 
^ fenfe 
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leafe of the ofaligaticsis it enjoins. Few 
it is difficulty if not impoffible, to bring 
the example of ar\y natioo, of which 
the iahabifaots ha^e exifted^ ftmul ac 
femeh in a State of Natute. All have 
had fome civil Lames or cuftoms by 
which they have regulated their (imptq 
and favage polity : and when a fliate ia 
corrupted by the Laws, the mifchiefy as 
Mmteffmeu obferves> is almofl: incurable ; 
becauie the evil lies in the remedy itfelf* 

When by the power, influence, oar 
impofition of fome leading members, 
ecfcneouB and iniquitous infiitutions are 
once eftabHfhed, and it is made the im^ 
mediate and apparent interefl: of fubor^ 
dinace tyrants to fuppoft fuch a corrupt 
fyftem, error and iniquity become facrcd. 

The prejudice of education fetters thq 

multitude to that degree, as t& fenda^ 

them tenacious of habits and cufioms l!o^ 

which 
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ivhich their crwn natural rights are facri^ 
ficed; sLnd the few who have di(bem<< 
merit fuflScicnt to difcover the folly, ini- 
quity, and oppreilion of fuch a fyftem, 
dare not evc« whifper their difcoveries. 
The dread of power awes them from 
the free excrcife of their reafom They 
are obliged to bend their underilaihding 
beneath the yoke of flatery, and live 
the unwilling vidlims of a favage or ab« 
furd polity; unlefs ibme extraordinary 
drcumftances concur to make a reforma* 
tion practicable. 

Thefe principles will account for the 
long continuance of Eajiem defpotifm ; 
and for the many abfurd and execrable 
fyftems of religion which have been in- 
vented in aid of tyranny, and in dero- 
gation of the natural rights of maiddnd* 
Such fyftems, which have been founded 
on iifurpation or impofition, are foftered 

by 
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l)y ignoraoce, and fupported by po^er* 
The principles of fear and of flaviih fub- 

« 

jedioQ are early inculcated, a^d the 
people are iaduftrioufly deprived of 
every advantage, which by enlarging 
their ideast might difpel the darknef^ 
m V^hich they are inveloped, and admit 
the rays of reafon, which is the Light of 
Nature, to &ine upon them. 

There is indeed no land of pretence 
for arguing againft the eflence and obv* 
ligations of the Law of Nature, from in^ 
fiances of the non-obfervance or abufe 
of it by individudS) or even nations* 
As well might we argue againft the 
being and excellence of civil Laws, from 
the frequent abufe and violations of them. 
Nay, we might even deny the truth imd 
perfedion of the Diviae Law, from the 
many examples of the impious ipfrap*- 
tions and abu&s of its facre^ irnjuaAipQf^ 

Vol.1. F It 
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It is evident that the moft pious and 
faJutary inftitutions may be perverted 
by abufe, and turned to the prejudice of 
thofe whom they were intended to be- 
nefit. What blood has been (hed in the 
caufe of religion, occafioned by diiputes, 
arifing from the different interpretatioils 
of God's holy woitJ I No wonder, then, 
if the Law of Nature, which fubfifted be** 
fore the promulgation of the Divine Law, 
was fubjed to abufe ; and no wonder, if 
in thofe parts of the world, where the 
truth of the Divine Law has not ex« 
tended itt facred influence, men flill live 
under the dominion of prejudice and 
^uperftition. 

Not only the writers above-mentionedv 
but many others, have unaccountably 
argued againft the exiftence of the Law 
of Nature. Puffendorf^ Selden^ and 
otherS) who may in this foint be deemed 

followers 
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followers of* Epicurus^ have contended 
ag;ain(l it; but the amount of all their 
objedloris (hot to multiply quotations) 
may be comprized in the words of Puf^ 
fendorfi who fays, that no aftions are 
in themfelves obKgatory or unlawful, 
until they are made fo by fomc Law. 

The opinion of St. Augujline^ how- 
ever, is very different; and we ihould 
conclude with him. That anions are 
not unlawful becaufe they are forbid- 
den, but that they are forbidden be*^ 
caufe they are unlaWfuL 

Law does not, as thefe writers fup- 
pofe, " create the Rule of Right^^ but 
is itfelf framed by that Rule ; unlefs by 
Law they here intended that general 
Law which includes the Law of Nature j 
but as they appear to fpeak of pofitive 
Laws only, we may venture to pro- 

F % nounce 
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nouQce the proportion ill-founded. No 
pofitive Law can be the Rule of Right 
to Mauj asfuch. Pofitive Laws rule tbc 
Citizen^ the i^ws of Nature govern th^ 
Man. A& politive Laiws are various in 
different ages and cotmtriesy confequent* 
\j there muft he Rules of Right eontrarf 
to each other, which k is abfurd to fup- 
pofe ; for there can be but one Rule of 
Right* mc irit alia lex Rom£j fays CS-^ 
cero, alia jitbems^ : Alia nunCy alia po/l-^ 
hac : fed <^» onmes gentes^ & ornni tent* 
poref una lex ^ fimpitema (6* immortalis 
eontinebit. 

Pofitive Laws are no more than par- 
ticular applications of the Rule of Rightf 
or Law of Nature. If there was no 
other Rule of Right than what wa» 
created by civil Laws* there would be na 
fuch thing as immorality ; and if a de-»* 
Hnquent could evade puniiihnient in thia 

worlds 



CRIMINAL LAW. 69 

world, he would, upon this principle, 
have nothing to fear in the next. 

Befidcs, pofitive Laws cannot create 
the Rule of Right, fince that Rule en- 
joins many virtues which cannot be 
comprized within the narrow code of 
human Laws ; and which exified before 
the promulgation of any Law, except the 
Law of Nature^-'^'lEfimian, or pontive 
Laws, reftrain us from ading injury to 
<^thersy but they cannot, in many in- 
ftances, compel us to do benefits to others. 
They cannot enforce the duties of grati- 
tude, benevolence, and compaffion ; which 
may be violated fo fecretly as to elude 
the human cognizance. 

Some modern philofbphers have ar- 
gued againft the Law of Nature, upon a 
principle fomewhat more enlarged than 
that of the followers of Epicurus. 

F 3 Among 
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Among others, Helvetius^ and that moft 
acute and ingenious fceptic Mr. Hume^ 
have made public utility the rule of right, 
ajid the motive to every fpeci?s of yir- 
tye. But do they nof mi(lake an effe^ 
for a caufe ? Is not public utility rather 
a confequence of virtuous adions, than 
the motive v^hich determines agents in 

general ? 

That philofophcrs do often ^ired their 
condudt with a view tp public good, is 
admitted t but peverthelefs it is certain, 
that even they mijft have pradkifed many 
iporal and focial virtues before they had 
an idea of that end* . And it is equally 
certain, that many purfue the didates of 
Nature, who have not a capacity to en- 
tertain fuch enlarged notions as thofe of 
public good. — What is the primary prin- 
ciple of the 2ropyiJ ? What impels pji-. 
f ent§ and relations to be fond of theiif 

(hildrer^ 
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^ildren and kindreds and to prefer them 
to others more worthy of general affec- 
tion ? What impels children to afte of 
ffiendfhip, beneYolence, and tendernefsy 
before their reaibn is ripe enough to 
have an idea of public utility ? There is 
certainly a kind of natural impulfe, by 
which fome difpofitions are determined 
to the pradtice of virtue, without any 
reafoning a priori: and however fomc 
afFe<3: to defpife this virtue, and to call it 
in derifion, conftitutional, it is never- 

thelefs ufeful apd amiable. 

« 

This impulfe, or whatever it be called, 
is to the mind what appetite is to dbe 
body. For though, when we confider 
the nature of the human frame, we may 
draw moft powerful arguments from 
reafon, to prove that aliment is necef- 
fary :for the prefervation of our exift- 
^nce J yet the wifdom of Providence has 

F 4 not 
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AOt left U6 to the diredion df reafoii 
alone in thefe circumftanceSf but has or-« 
dained ilated returns of appetite^ which 
prompt us to feek the requifite nounlh- 
ment for the fupport of Nature. 

In like manner, though we may, by 
the help of reafon, difcover the obliga** 
tion to moral duties, yet God has not 
thought proper to leave us altogether to 
fuch guidance, but has implanted in us 
a fenfe of thefe primitive principles, thefe 
Koivai 'Evvoiai ; by which we are impel-* 
led, without reafoning, to the difcharge 
of thofe duties ; and when we break 
them, confcience never fails to reproach 
us with the violation, and to torment u» 
with remorfe. 

The exereifc of tbe faculty of reqfott^ 

however, is not without its ufe: for 

there are many difpofitions naturally 

well 
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well inclidcdf but when they arrive to 
that ftate of maturity in which the paf- 
fiond grow ftrong, and the objedts of 
dcfire multiply, then appetite gradually 
corrupts, and often eflfaces thofe primi* 
five principles, unlefs the reafoning fa«- 
culty comes in aid to their fupport. But 
however it may humble us in our opi- 
nion of our own importance, we muft 
not impute too much to reafoning ^ pri-- 
orif which is as dangerous as to attri^ 
bute too little. 

That we are not wholly governed 
cither by Sentiment or reafon, is ad- 
mitted by Mr. Hume : therefore, if vir- 
tue, as he confefles, arifes partly from 
fentiment, that is, from feeling, how 
can public utility, which is a matter of 
pure fpeculation, be afligned as a gene- 
ral motive ? 



It 
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It 18 certain that the primary caufet 
of human anions are often infcrutable : 
all that we know is, that whatever they 
are, they are to be referred to the Au* 
thor of our being ; but by what fprings 
be moves this microcofm^ we can no 
more fay, than we can tell why he has 
been pleafed to form animals of the fame 
ipecies with fuch various difpofitions.-^ 
In fome, fentiment fecms to be the firft 
motive; in others, nafon: nay, thefe 
oppofite principles appear to a^uate the 
fame perfons alternately at different 
times; fo that nothing general caii be 
conduded with refpeCt to firft caufes. 
But the inquifitive fpirit of man delights 
in metaphyfical fubtleties, and rather 
than confefs himfelf to be bewildered in 
fpeculation, he chufes to entangle others 
in perplexities. 

From what has been faid, it may be 

colleded, that man has from nature a 

I fenfe 
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Tenfe of primitive duties, and that Civil 
Laws were only made to carry thofe du- 
ties into execution, and to reftrain thofe 
appetites which oppofe their exertion. 
Civil Laws therefore cannot alter or abro* 
gate the Laws of Nature : neither prince* 
parliament, or people, have power over 
them. 

GrfitiuSf in his Prolegomena^ fpeaks fo 
highly of the Law of Nature, that, after 
enumerating the various duties it incul-* 
cates, he adds, That they would be obli* 
gatory, although we (hould grant (which, 
he fays, cannot be admitted without the 
higheft impiety) that there is no Supreme 
Being, or that he does not fuperintend 
pver human affairs. 

• 

In this principle, however, Grotius is 
oppofed by Puffendorf^ who calls it an 
impious and abfurd hypothefis. It is in* 

deed 
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deed abfurd to fuppofe, that the Laws of 
Nature would be obiigatory, were there 
no Supreme Being ; fince, on that fup« 
pofition, there could be no fuch thing as 
Nature^ c^ which God is the Author. 

But in attempting to refute this ftrange 
hypothefis by argument, Puffcndorf ha^ 
himfelf fallen into an inaccuracy. He 
argxies, that thefe didates of reafon 
can in no fenfe have the force of a 
Law; }is Law neceflarily fuppoies the 
power of a fuperior. 

Now, in truth, every didlate of reafon 
muft be a Law; fmce reafon is the gift 
of the Supreme Being, and appears in a 
greater or lefs degree, according to the 
different powers of application, and op- 
fx>rtunities of improvement, which one 
man enjoys above another. 

Whether 
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Whether our reaibn it of the eflcace 
and nature with that of the Divinityi tft 
of a diftinA nature, is a metaphyfical 
fubtlety, which it is quite iieedlefs to ia« 
quire into. It is fuffidait, whatever its 
nature be, that it is a Acuity which di- 
ilinguifhes us from all fuUttziary beiags; 
and when we wander too far into the 
•regions of mctaphyficst wecvturn fraught 
with nothing but doubts and ah&rditie8# 

Every rational creature muft aeverthe- 
lefs be fully fenfible, that his re^fon ii 
the gift of Ibme fuperior Being ; and this 
reafon, which b the medium through 
which he perceives fats duty, muft make 
him fenfible of the power of that Supe- 
rior, and tell him that a penalty is an-* 
nexed to the breach of that duty : for a 
rational being, confcious of moral obli«* 
gation, cannot but fuppoie that ihegiver 
is greater than the giftcdf ajad that the 

viofation 
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violation of fuch moral obligation will 
Hot be attended with impunity* 

That tnoral fenfation which we call 
amfctencey and which, according to the 
learned Selden^ is nothing but the obli« 
gation of Nature, would oblige him to 
the difwharge of his dutyt and deter him 
from the breach of it^ by the dread of the 
unknown penalty* 

The power of this principle is proved 
by the remorfe which attends the tiala* 
tion df moral duties ; and it is only by 
a long habitude of evil that men over-*^ 
come fuch compundions. 

The didates of Nature therefore beifigf 
obligatory, and every obligation iieccffa- 
rily prefuppofing the exiftence of fotrie 
fuperior, who has power to punifli oiii* 
tranfgrc^ons, we may, from thefe prini* 

ciples> 
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clples, perhaps be led to a definition of 
the Law of Nature. 

Grotius defines it to be the dilate of 
right reafbn, pointing out the moqil tur- 
pitude or moral necefiity of any adion, 
from its agreement or difagreement with 
the nature of a rational being, and con- 
fequently fhewing fuch adion to be either 
enjoined or prohibited by God^ the Au- 
thor of NaturCf 

Hobbes fays, there can be no other law 
than reafon ; and the fame definition in 
effect is given by Plato^ Cicero^ and other 
ancient writers ; and likewife by the 
author of Do£kor and Student, Finch^ 
and others more modern* 

Puffcndorf makes feveral objections to 
thefe definitions. To that of Grotius^ 

he objects, That it ftill remains obfeure 

-what 
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vrliat thojie actions are which arc ia 
themfelves unlawful, ^od by what tokeniS 
they may be diftinguifhed from others. 
•-«-And again, as has been before ob^ 
fervcd) *^ That no a&ions are in thern-^ 
^^ ielves obligatory^ or utilawfiil» until 
^ they are ma4e fo by &me law.'' 

To that of Hohhes^ he objeflts, That 
reafbn, properly fpeaking, is not the 
Law of Natufe, but the medium by 
which, if rightly applied, that Law may 
be difcovered. 

According to the definition which 
Tuffendorf has given, the Law of Na- 
ture is that which is fo agreeable to the 
rational and focial nature of man^ that 
without it mankind cannot fubfift in ho^ 
neft and peaceful fbciety. 

This definidon, however^ feems rather 

to defcribe the effp^i than to explain the 

% eflence 
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HTence of the law in queftion* Never- 
thelefs> it may }ft of nfe in afcertaming 
the meaning of that law. 

In order properly to define this laW^ 
^ ought undoubtedly to recur to the" 
nature of mankitid* Man, by nature* 
has an aptitude and difpofition to fo« 
ciety; and reafon inflru£ts him, that 
thofe anions are lawfuland obfigatory, 
which are eondncite to that end ^ ktid 
thofe unlawful, which have a cotrtraiy 
tendency. 

Reafon Ukewife informs him, that a 
conduct oppofite to the focial end of his 
being muft be repugnant to the will of 
command of that Superior from whom 
he derives his exigence ; and that cer^ 
tain punifhment muft attend every fuch 
traitfglreiBDn. 

Vol, L G There- 
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Therefore it may be faid, that the 
JjOW of Nature is the faculty^ that dic^ 
fates thofe moral duties nvhicb every[ 
intelligent being is obliged to obferve^ 
under the unknown penalty of tranf* 
grejjing the wUl of that Superior^ from 
whom he derives fucb bis rational fa^ 
culty^ 

The meaning of the Law of Nature* 
and the obligation it enjoins, . being af-* 
certained» we fhall with greater eafe 
purfue our inquiry, and examine what 
are the Rights of Nature* 



i '■ 



CHAP; 






CRIMINAL LAW. 83 



CHAP. VIIL 
Of the Rights of Nature, 

BEFORE we attempt to explain 
the Rights of Nature, it will be 
proper to afcertain what is meant by the 
word Right. 

Grotius defines it to be ^^ a moral qua- 
** lity belonging to a peribn, Intitliftg 
" him juftly to have, or to do fome-* 
« thing/* 

But the definition of Ptiffendorf Ccems, 
to be more full and precife. He fays, 
*^ It is moft frequently taken for that 
*• moral quality by which we exercife 
*' lawful dominion over perfons, or law- 

^ fully retain fubjeflis of property, cr^ 

G 2 "by 
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" by virtue of which fomething is due 

" tOU8.'* 

In another place, Fuffendorf definet- 
R^ght;- to be ** the liberty which every 
one has of ufing his natural faculties 
&gF«€abi€ to right xt^n^ 






Rights^ therefore^ may be confideredy^ 
either as they refpedt a man^i perfont os 
his property. 

And fron:i the foregoing definitions^, 
it may be concluded, that withrefpeA to 
a man^s perfon, it is by nature free, fo- 
long as he makes a rational ufe of his 
Acuities. So long therefore no one 
ought to reftrain his liberty, or do hins 
any bodily harm ; much kfs ought any 
one to attempt Us life. 

From hetice it folloirs, that he may^^ 

kwfuMy def^mi M$ peribn againft anf 

• : • violence 
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'^olenoe or injury ; and if he cannot 
©thcrwife prottft himfdf, he may flay 
<he aggf effort far remfon direOa every 
man to exert his natural faculties, in or- 
^er to repel force by force. This right 
is amply exemplified and moft elegantly 
defcribed by Ciceroj in his oration for 
Mih. The Law of fdf^defence is de- 
£:ribed by htm ^s follows — Lex non 
fcripta^ fed nata^ quam non didicimus^ ac- 
^epimu^ iegimiUj verum ex natura iffd 
<irripuimusy haufimiis^ expreffimus^ cd 
quam nqn do&i^ Jed Ja^fi, non infiitutu 
Jed imbutifumus. 

Thi« paffage, fo often and jnftly com- 
inendedi cannot be tranflated fb as to 
retain in any degree the beauty of the 
^original. Mr, Guthrie feems to have 
spreferved Cicero^ meaning in the fol- 
lowing free tranflation : ** A Law not 
^ adopted by caftom, but inherent to 

G 3 " our 
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^^ our being ; a Law not received^ leanv* 
*^ ed, or read, but an eflentiaU cogenialy 
^^ infeparable chara£kr of Nature; a 
^^ Law to which we are not educated^ 
^ but formed ; not derived from autho- 
^ rity, but exifting with coofciouihefs^" 

We certainly have a right not only to 
repel {urefent ads of violence, but to pre* 
vent fuch afts of violence when threat- 
ened or expeded ; and to take fecurity 
againft future attempts to our prejudice : 
for no man who has juft caufe to fufpe^t 
that an injury is meditated againft him> 
18 obliged to wait and poftpone thd 
means of defence till the danger ap^ 
proaches^ 

When, however, he has provided for 
his prefent fafety> and obtained reafon-- 
able fecurity againft future injuries, the 
Law pf Nature, as ffobbef very juftly 

obferves. 



CRIMINAL LAW. 67 

tDbferves, commands him to pardon. Tliat 
Law direds men to be mercifuU and or- 
dains that no revenge be taken on confl* 
deration folely of the oflFence paft ; that 
is to fay, the Law of Nature enjoinSf 
that after reparation obtained, all re-* 
venge ought to tend towards the amend- 
ment of the perfon offending, or of 
others by the example of his fate : for 
revenge, when it only confiders the of- 
fence paft, is nothing but triumph and 
vain glory, and is diredted to no end. 

With refpefl: to property in a State of 
Nature, while all fubjec^s lie open and 
ia common, a right accrues to the firft 
occupant. The ufe of this univerfat 
right, fays Grotiusj fupplied the place of 

■ 

property; and whatever any one had 
taken poffeffion of, another could not 
take from him without doing him in- 
juftice. 

G 4 This 
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T^ia Right of N;iture is well illuf* 
trated by Gcero^ di Finiius. ^^ As in a 
•• tbciitrc," fays he,. " which is io com*? 
<< mont the place which every man oc*^ 
^ cupies, may be faid to belong to him s 
♦♦ fo, if we fuppofe a city, or the world, 
^^ to lie in common, yet that does not 
^^ invalidate the right which every man 
•* has to his acquifitions/' 

Again, Cicero^ in his firft book of his 
0£Elce?f fays» ^' In a State of Nature 
♦* there is no private property, but it 
^ l^eomes fuch by ancient occupancy of 
^^ ful^^&s which were once in common, 
^ or by cooqueft, by operation of Law, 
«< by covenant, condition, or lot.'^ 

Occupancy, therefore, in a State of 
Nature, being the only means by which 
/ubjefts of property, which lie open, can 
be acquired and made private , and fuch 

occu- 
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decttpancy being an a^ of the body^ not 
of the mind, it may be proper to confi* 
der, whether upon the vacancy of the 
fubjed, or the death of the firft occu«« 
pant, the right of the next claimant 
muft likewife commence by occupancy 

only. 

To ftate this queftion in a clearer 
JIght, it may be enquired, whether, in a 
State of Nature, property is derivative^ 
—or in other words, whether children 
have a right to patrimonial pofleflions 
after the death of the parent, where the 
father makes op declaration of his mind^ 
that they ihould not fucceed to his pro* 
perty. 

It is admitted by thofft who argue 
againft derivative rights, that a father, 
apprehending his end, may, in a State 
of Nature, make a conditional gift, or 

what 
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vrhat the civilians call a donatia mortis^ 
caufa. 

However this inquiry may at firft 
light appear foreign to the fubjedl of 
Criminal Laws, yet it will be proper to 
examine it with particular attention, a$ 
the reafoning in the enfuing {heets» with 
refpeA to forfeitures in Criminal CafeSf 
will depend altogether on the determina* 
tion of this queftion. 



S E C T. n. 

Of the derivative Rights of Cbil-- 

dren. 

COME, whofe judgment deferves to 
be highly refpeded, have afgued, 
that, in a State of Nature, on the death 
of the firft occupant, the fubjed reverts 
to the common dock, and confequently 
i X lies 



J 
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lies open to the claim of the next oc-^ 
cupant^ 

But this argument feems to confldei^ 
Man in a State of Nature» as a creature 
governed altogether by appetite, with* 
out any rational fenfe of right and wrong* 
Bijt confidering Man as a compound of 
reafon, as well as of pafSon, the very tu^ 
ture of his compofition will afford an 
anfwer to the argument ; for men, even 
in a State of Nature^ will, by the light 
of reafon, perceive and acknowledge the 
rights which children derive from their 
parents, though the fan£tion of civil 
Laws is neceffary to protedt thofe rights, 
and tranfmit them in a courfe of peace^ 
^ble fucceflion* ^ 

It has been argued, however, that, ia 
a State of Nature, the end of property is 
fubfiftence; that we cannot afTume mor^ 

thaa 
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t^an w« can ufe^ n^r hold it long^ 
than we live» and are capable of uiin^ 

it," T hat no alteration arifes from 
circnmftances of improvement^ but that 
it is enough that the thing improved 
becomes more advantageous to ourfelves. 

To this it may be objefted, that fuch 
im abfolute State of Nature is here pre- 
fumed, as in truth never exifted. Men 
are here con(idered in fuch a deplorable 
ftate, as the Poet figures them when he 
defcribes them fighting propter ghndem 
tS* cuWta. 

But even admitttng fuch a ftate, yet 
when we fay ^ that the end of property 
^ is fubfiftence — that we cannot therein 
** afTume more than we can ufe,'* do 
not we argue inconclufively ? For where 
fiiall we draw the line and determine 

the quantum of this ^ibfiftence ? What 

will 
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will be a copious fufteaance for onemtiy' 
will be a feaiftty provifion for afiotlierf 
who perhaps requkes Md cant uk A 
double portion^ 

*ro take up Gcert^t illnftratroti) as in 
a theatre which Ite» in commony though 
one man of extraordinary bulk may tt^ 
quire as mti^h room as two, yet he haa 
as good a fight to the place he occupie^^ 
as another who covers but half that 
%ace« S09 in fueli a Skate of Kature, 
wherein all things are tommon, amafl^ 
who can ufe a doable portion of fub- 

fiftence^ has as good a right to his {hare, 
as another wha can ufe but half the 
<{uantity has to his moiety. 

Every man's natural rights are as ex-^ 
tenfive as his wants. Therefore, the etid 
of property, when confined to mere Aib^ 
IMcace, can have no Rdej for no one 

X can 
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<;an determine how much another caQ- 
ufe; and if every man is allowed to judge 
j^r himfelf^ he may afTume whatever he 
pleafeS) under pretence of neceffity* 

But, in truth, the very terms of the 
foregoing propofitions admit, while they^ 
fcem to deny, that there is a degree of 
property in a State of Nature, beyond 
what is neceflary for fubfiftence* 

^ By fubfiftence is here to be under- 
Hood, that provifion which is abfohitely 
requifite for the fupport of life j without 
yefpefl: to conveniences which render it 
agreeable. 

When it is faid, therefore, " that we 
V cannot aflkme more thah we can ufe, 
ijor hold it longer than we live, ancV 
that it is enough that the thing im^ 
** proved becomes more advantageous to 






: •* our- 
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^^ ourfeWesy'' it may be aiked, what do 
the relative pronoun , iV, and the words 
Ihing improved^ refer to ? Do they not 
feem to relate to fome other fubjeds of 
property than what are requifite for a 
bare fubfiftence ? for a thing improvedt 
means fomething more than a fubjeA 
^bfolutely necefTary for fubfiftence ; and 
the word improvement impliest that it 
was fufficient for that purpofe before, 
but thatf by fuch improvement) it is 
made ftill more advantageous to us« C!on-^ 
£bquently as it is allowed that the im-* 
prover himfelf may retain the thing im* 
proved) it muft be confeffed, that the 
end of property is more than fubfiftence* 

. In fad, however, there feems to be 
no foundation for contravertingt that 
£very man, even in an abfolute or hypo«^ 
ihetical State of Nature^ has a right to 
retain as many vacant fubjeda as be can 

acquire. 
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acquire* Grotius fay^ that dvery mzik 
might feize a* much a^ he could to hia 
own ufe* And he adda, as before 
cited, that what he had fo taken pofief«» 
fion of» no One could take from him 
vrithout do4fig him injuftice* 

Mao, in a State of Nature, has not 
only a right to retaia hift acquifitions^ 
but to transfer them ; and if he dies in 
pofieflion, derivative rights accrue to his 
children, where he makes no declaration 
io the contrary. The modes itideed in 
which the fucccffioii defcends, are of po» 
fitive and civil inftitution ; but the right 
erf fucceffiott is a right of Nature* 

It may here be added, that, in ilr!d« 
nefs, perhaps, children^ as fuch, can 
never be cotifidered as in a State of Na-^ 
ture» Whaiever they may be with tt^ 
^K^ to others, yet in rdation to their 

parents^ 
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parents, they are conneded in a focial 
ftate, fttpported bj reciprocal duties and 
obligations. The father is the head of 
the family ; he proteds them by his 
power» and nourifhes them by his af- 
fection ; confequently» in returti for 
thofe benefits^ they owe to him obedi« 
ence and fubjei^ion. 

When the parent is no longer in 
being) to difebarge the teadeif offices 
which Nature enjoins^ reaibn proclaims 
aloud, that his children ihould fucceed 
to his property, that they may thereby 
be in a capacity of providing for them- 
felves; or in cafe of their infancy, 
that it flxould devolve in truft for their* 
benefit. 

It may however be objeded, that the 
children may have been feparated from 
their pveqt, and at the time of hi» 

VOL.L H death, 



98 CONSIDERATIONS on 

death, : may be in. a capacity of provid- 
ing fubfiftence for themfelves, and con- 
fequently can have no right of fucceffion 
to their parent's property. 

This objedion^ however, will depend 
in a great meafure on the force of that 
propofition which confines the end of 
property to fubfiftence. 

* « 

Admitting however that children may 
have obtained a feparate provifion, yet 
it has been fhewn, that every one may 
retain as many vacant fubjedts as he can 
acquire, and that no one can^ without 
doing him injuftice, deprive him of his 
acquifitions. As others therefore are 
under an obligation not to difturb his 
pofTeflion, which is the foundation of 
a right in him ; when his right ceafes 
by his death, who has fb good a title 
of fucceflion to his vacant property as 

3 his 
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Ks childt who is his natural reprefen^ 
tative? 



If the father has a tight, on appre- 
henlion of death, to make a donation in 
favour of the child, certainly when he 
dies without making any declaration o£ 
his will, the prefumption of natural af- 
feAion which all men are bound to fa- 
vour, gives a title in the child, preferable 
to all others ; for where the father is 
(ilent, he is fuppofed, as Grotius obferves, 
to have intended that which is moil juft 
and equitable. 

This derivative right has been ac** 
knowledged in all ages, and in all coun« 
tries ; Grotius and Pufcmhff have 
written largely to prove it to be a right 
of Nature ; and Puffendorf cites many 
authorities, both facred and profane, to 
ihew that both by the didates of reafon, 

H 2 and 
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and the confent of all nations, children 
have a preferable title to the property of 
an inteftate parent. 

St. Paul in his fecond epifUe to the 
Corinthians^ chap. xii. verfe 14. fay 89 
For the children ought not to lay up for 
the parentS) but the parents for the chil- 
dren. 



No one fure will vrature to deny, bat 
that where children have not forfeited 
their claim, by the habitual wickednefi 
of their difpofitions, parents are under 
an obligation of tranfmitting to thera the 
fucceflion to th^r property ; and, as has 
been intimated before, an obligation from 
one to another, creates a r^gkt in him to 
whom the obligation is due* 

The Ancients, who examined very 

clofely into the fyftem of Nature, paid 

fuch 
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fiich deference to this righti that they 
did not fufFer parents to bequeath their 
property to the p^rejudice of their chil- 
dren. 



*^.- ^-~r 



Plato coafiders the goods of the pa- 
rent not as his own» but as his family^s ; 

and till the time of Solofij no one could 

« 

difpofe of his eftate by will, in prejudice, 
of his children. Tacitus in his account 
of the ancient Germans fays. That every 

one's heirs and fucceffors were his chilr 
dren ; and no one had a right to make a- 
will, 

Ifdsus fays, The Law gives the poflef* 
(ions of the father to the child, and 
does not fufFer him who has legiti- 
mate phildren, to make a will; And 
again, he fays, It is not lawful for any 
one to bequeath or transfer his property, 
Vrjthom the copfent of hjs children, if 

H 3 he 
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he leaves legitimate ones behind him ar 
his death. 



This, we fee, is carrying the rights of 
children to a very great extent ; and this 
naturally leads to the confideration of a 
queftion which has been much debated 
among the learned ; that is» nvhetber the 
right of making a nvill^ is a right ofNa-* 
ture? And the difcuflion of this point 
willy it is prefumedy place the natural 
right over property, in a very full and 
and confpicuous light. 

It may be proper to premife, that the 
word Will^ is here ufed in an enlarged 
fenfe, as denoting an inftrument» by 
which all kinds of property, whether 
real or perfonaU may be tranfmitted. 



SECT. 
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SECT. IIL 

Whether the Right of making a 
mil, is a Right of Nature f 

\X7ITH refpca to this queftion, Grth 
tius is of opinion, that though a 
WilU like other inftruments, may ope«» 
rate under various forms prefcribed by 
Civil Laws ; yet the fubftance of it is 
derived from the general dominion over 
property, and confequently is of Natural 
Right. I can, he obferves, alienate my 
property, not only abfolutely, but condi- 
tionally ,* not only irrevocably, but with 
power of revocation ; and yet, in the 
mean time, retain the pofTeffion, and the 
full right of occupation. 

Puffendorf exprefles his doubt, whe- 
ther this opinion of Grotius is well 

H 4 founded. 
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founded. As thofe fubje£l:s of property, 
fays he, over which dominion is intro- 
duced, are of ufe to the living, and as 
human affairs no longer concern the 
dead, therefore it does not feem neceflary 
that fuch dominion ihould include a fa- 
culty of difpofing of our property aftey 
our deaths. But it is fufBcient if every 
one exercifes dominion over his property 
while he lives, without a power of ex- 
tending it beyond his life. 

Puffendorf xiitn proceeds toftiew, that 
thofe claiming the teftator*s eilate apd 
efFeds, may refufe or negled to execute 
their Will : For which reafon, he ob* 
ferves, the Ancients bound their fur- 
vivors by an oath to fulfil their Wills i 
being confcious that no human tile, was 
obligatory. And after citing inany in- 
ftances of the violation jpf Teftamenfary 
WUls, by the furviyors of the deceafed, 

5 he 
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he concludes, that it is vain to make 
difpofitions conccrniog property, which 
the difpofer cannot protect, and which his 
furvivorS) who mights will not protect. 

Ncverthelefs, thefe objeiStions made by 
Puffendqrfy do not, upon examination^ 
appear to be well grounded. It Should 
be remembered, that l;he queftion i% 
about fi Rights not about the means ob 
power of carrying that right into efFe£t. 
The right may fubfift^ though the per-* 
fon ii^ whom it is inherent, has not the 

power of exercifing that right, and of 
directing its incidents and confequences 
agreeable to his intention. 

The propofition of PuffetiLdorf^ . whith 
affirms, that it is fufficient for every one 
to exercife dominion over his property 
^hile he lives, without a power of ex- 
tending 
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tending it beyond his Iife^ ieems to be 
without foundation. 



If men lived only for themfdveSf this 
propofition might indeed be granted. 
But it may be afked. Why ihould not 
the dominiod over his property be as ex* 
tenfive, as the affedions of his mind are 
enlarged ? As his affedions and wiflies 
extend to the care of pofterity, why 
ibould not his power over his property 
be coextendve for their benefit? Such 
principles are furely mod natural. 

It is to no purpc^e to argue» that it is 
vain to make difpofitions concerning 
property, which the difpofer cannot 
protea, and which his furvivors who 
mighty will not : for his inability, and 
their difinclination to carry the will into 
execution^ only prove, that in a State of 

Nature 
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Nature there is no method of compeU 
ling men to do what in confcience ought 
to be done. But this does not at all in- 
validate the opinion of Grotius^ that the 
right of making a will is a Right of 
Nature. 

Befides, Puffendorf allows that fuch 
difpofitions are not repugnant to the 
Law of Nature, but he doubts whether 
they neceffarily refult from the nature of 
dominion over property. 

But Puffendorf admits, however, that 
there is nothing which prohibits one 
from transferring his property to ano« 
ther, at the fame time referving a parti- 
cular right to himfelf . while he. lives* 
But he proceeds and fays, — ^Thequef- 
tion is not fo much about fuch difpofi- 
tions, as concerning wills by which a 
proprietor difpofes of his property, and 

at 
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at the fame time retains the liberty of 
altering his will to the laft moment, fo 
that the right of the heir does not com- 
mence till after the death of the tefta- 
tor. 

« 

Now, it muJS: be ponfeffed, that this 
difference is fo extremely nice, that it 
feems difficult to conceive any reafonable 
ground for the diftinAiop. The foui^T^ 
dation of it, however, feems to reft ot) 
the exception which Puffendorf makes 
to the definition of a teftament given by 
Or'ottus^ which the latter confiders as ^ 

fpecies of alienation. ^Confidered as 

fuch, it muft be allowed, that a transfer 
to another, with a rcfervation of a parti-* 
cular right, is more ftridly a mode of 
alienation. But if we cpnfider a teftar 
fnent as Puffendorfy after the Roman 
lawyers^ chufes to define it, to be no- 
thing more than a declaration of our 

will 
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will with regard to the fucceifion to our 
ciUtet which we may at any time at our 
pleafure alter and revokei fo as to make 
the right commence after our death ; con- 
fidering a teftament in this fenfe, I fay, 
there feems to be no reafon why a pro- 
prietor may not make a difpodtion to 
take cfFeft after his death, with power 
of revocation, as well as make a transfer 
^ to take efFedl: in his life-time, with 
power of refervation. The one, though 
not fo ftridly a mode of alienation, is as 
natural and necefTary a confequence of 
the dominion over property as the other ; 
for, in a State of Nature, all means are 
neceifary which promote the end didated 
by reafon. 

Though the teftamentary right, how- 
ever, be a Right of Nature, yet it has 
been a queftion, whether it may be ex- 
tended fo far as to juftify the ditinherit- 

ing 
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ing of children. Moft writers, 'how- 
ever» have agreed that children may be 
difinheritedf and their conclufion feems 
to be grounded on reafon. 

If a child difcards all duty to a pa* 
rent, and proves enormoufly and habi^ 
tually abandoned, flagitious, and unna* 
tural, he may juftly be difinherited. 
His expe£tations of fucceeding to his fa- 
ther's property arife altogether from the 
reciprocal obligations and duties between 
parent and child ; and if he breaks afun- 
der the bonds of nature, it is juft reafbh 
that he fhould forfeit the benefits refult* 
ing from tHefe tender ties, Grotius^ 
however, is of opinion, that a difinhe* 
rited child is intitled to aliment, unlefs 
he has deferved death. Upon which 
Pufendorfohkrves^ That he can fcarce 
conceive how a fon can deferve difheri- 
fop or death, who is in fuch a period of 

life 
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life a8 to have a daim of . aliment from 
his parents. 

By this objection, however* Pufhi^ 
dorf {terns to confine the word alimmta 
to fubfiilence due to fuch only as are in 
an infant ftate* which furely Grotius 
could never intend, for he u(es the word 
aiimetUa as applicable to fomething due 
to parents likewife. 

His meaning feems to be, that though 
parents may difinherit their children^ 
yet they ought to leave them fufficieat 
for fubfiftence« And this opinion feems 
to be well founded ; for, though of ripe 
years, they may, from various contin-* 
gencies, be incapable of providipg for 
themfelves* 

Now no bad behaviour whatever can 
forfi;it their title to mere fubfiftence. 

They 
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They did not bring themfdVeft into the 
world, and they who were the immedi- 
ate caufe of their exiftence, are bound to 
furnifii the means of fupporting that 
exiftence> till by the a£k of God, or of 
the law, it is extinguiihed. 

Their exiftence alone, therefore^ is a 
Efficient title to aliment, but they have 
no derivative claim to the convenienciesi 
and ornaments in life, but in confe- 
quence of their merit. The firft is due 
as a right ; the latter are claimed as re-« 
wards : apd their merit is prefumed, 
where the parent 2^ his death makes no 
declaration to their prejudice. 

To recapitulate what has been faid, it 
is fubmitted, that, upon the whole, it 
may be fairly inferred. That man, in a 
State of Nature, has the liberty of ufing 
his natural faculties conformable to right 

reafon : 
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Ireafon r-^-That while he makes fuch uffe 
of them, his perfon ought to remain 
free : — ^That no one has a right to re* 
ftrain his liberty, much lefs to do hint 
any bodily harm, or to attempt his life : 
•^That in cafe of any injury or violence 
meditated or offered againft him, he has 
a right to prevent the mifchief intended^ 
and to ufe force in order to obtain rea-* 
fonable fecurity :— But that neverthelefs^ 
when he has provided for his prefent 
fafety, and fecured himfelf againft future 
injuries, he ought to pardon the offend- 
er ; for that he has no right tg profecute 
revenge in cottfideratton folely of the of* 
fence paft, but for the purpofes only 
of prefent reparation, and of future 
fecurity. 

And with refped to property, it may 
be concluded. That man, in a State oi 
Nature, has a right to as many vacant 

Vol. I. I fubjefts 
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iubj/eds as he can acquire : — That he 
xaaj alien and transfer his acqyifitiona 
in his lifetime >~That he may difpafe 
of them by will, to take «tfe^ after bis 
deaths even to the diAerilbft <^ his chU- 
4rea: — Aq4 that) where he makes ao 
dedaratiosL of his wiUj his childrea hare 
a derivatiTe light to hi» pofl^Qaofi* firom 
ibc. prefmopi^oa of his afiediooR 

Stnee. therefore^ theiis rights with re* 
fpe^ to perfon and pcopetty belong to 
anah in a St4te of Nature, it follows^ 
that every abttfe of thofe rigblB* in re* 
gard to Wfelves* and every deprivation, 
invafiooy or interruption of them, in re- 
gard tx> others* is ^ crime in the more es- 
tenfive fenfe,or, in other words, anoffencc 
agunft the Law of Nature, which might 
be lawfully puniihed. It remains there- 
fore to conHder by whom, and how far 
fuch punifhmeat might be iQfii<9:ed. 
6 SECT. 
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SEC T» IV. 

Of the Right of Private Revenge 

and its EffeSs^ 

T N a State of Nature, offences of which 
the effefts terminated in the bffeader 

4 

onlyi without any immediate xonfe^ 
quences with refped to otherit^ were 
little T^arded ; and as . they provpked 
no refentmenty they were fubjed to np 
puniihment. At this time the idea of 
public good) and of the mifchiefs arifing 
from bad example» were notions too rec- 
lined to take place ; and it was not till 
after the cftabliihment of civil fociety 
that fuch confideratiMis acquired any in- 
'fltience. 

Offences, however) wl^ immediaMl|r 
afi^oded others, did not pals uare¥«og«d 

Is in 
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in a State of Nature. As the learned 
and judicious Author of the Hiftorical 
Law Trads has obferved, ** No paflion 
** is more keen than that of refentment, 
^ which neverthelefs^ when kept within 
<^ due boundsj is authorifed by con-« 

** fcience/' 

■^ . ■. 

Bat as. In a State of Nature, the 
bounds of revenge are only limited by 
the di(po(ition of the perfon injured; 
confequently, in fuch a flate, the mea« 
fare of revenge muft be various and un* 
certain. 

Men of irrkable and vindi£tive n»* 
tures will exprefs greater refentment on 
account of fome (light injury, than othera 
of more gentle and forgiving tempera 
wiU ihew in confequence of the moft 
grievbus wrong. Even a look of con- 
tempt will incenfe one maoi more than 

the 
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Ike fouleft words of calumny wiU pro-> 
yoke aaotfaer. 

In .a State of I^ture, wherein everf 
one is his own avengert this contrariety 
in the difpofitions of mankind muft have 
been attended with various inconvenient 
cie6« Grievous oppreffions muft hav<^ 
eicaped with impunit79 while flight in-* 
juries were immoderately revenged. 

In fuch.a date, however, occafions of 
diiagreement could be but few. Thefe 
occafions have increafed with the refine- 
xncnts of civil fociety, which by multi- 
plying the objedls of ambition and 
avarice^ have enlarged the defires of 
mankind^ - and given a larger fcope 'for 
the unnatural affedions. to operate. 

m 

We may neverthelefs conclude* tliat» 
even in a State of Nature, the felfilb 

I 3 prin- 
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ptnei^fea aii^ted ^;aitift the ^iBtittk 
of reafon. As mankiiid .were sdwayr 
endowed with the fame natural faculties^ 
eadi in Twidus degree^ ^d at appetite 
was always aii ingredient in their conh^ 
pofition» the greater part, no doiibc, 
woidd fed£ this grataficatioQ of Aeir pre^ 
ieat deiires, witffeottt regard to the in-« 
tertft of otbersy or of their own future 
benefit r 



CHAP. VIIL 

Of the firfi probable Caufes of. 

Contention^ 

IF we fearch deep for the root of fheit^ 
UBnztnral nffedionsy we fhall pro^ 
bably find them co-exiftent with the firft 
afibdatidau or, to nfe a leis ext^ptionlible 
tCtH^ thd firft ntercourfe among num^ 

kind. 
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kind* Tbe GoUcft Age makes a beaii^ 
tfful figure in poetical defer iptioa ; bat 
we have not the leaft roooi to fuppofe 
tktt it ever exifted but in the fine frenzy 
of the poet's brain. 

The idea of property , and confequently 
of an exdufive right, would naturally 
follow the poiTeiSon or enjoymettt of any 
Acqttifition : and if* for the fake of ar-> 
l^nment^ we admit fuch an abfolute and 
hypothetical State, of Nature as fome 
hate iniagined) yet we (hall find, that 
etm that eonld by no meatus be exempt 
from caufes of eontention. 

In iiich an im^inary ftate, indeedi 
the defires of mankind mufty for foaiie 
time, have been confined merely to their 

wants, and their wants muft hate been 
few. The appetites of hunger, thirft, 
and love, with the canvenience of Ihel- 
ter from tht mclemcncy of the fkyi 

J 4 made 
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( 

made up the fum. The earth afforded 
various abodes equally commodious ; the 
means of nutrition were open to every 
hand, and were every where the fame in 
fufficient abundance. Little difference^ 
therefore, could arife about fubjcAs of 
property* 

It may be iaid, That though we ad-« 
mit the fubjeds of property to have 
been equal and in common, yet fancy 
might have eftablilhed a preference 
among them where there was really 
none, and confequently beget conten-> 
tion. But to grant the advocates for the 
peace and (implicity of fuch a flate all 
that can be defired, we will not infift oa 
this nicetyt 

Mankind, however, being compoife4 
of male and female, and the former 
being attraded by a natural and irrefift-. 
ible propenfity to folicit the focicty o^ 

the 
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tlie latters fclf-lovc would prompt him' 
to defire an exclufive right to the objed 
of his afFedions. Others, excited by 
the fame feelings, would endeavour to 

obtain their wifhes, and would for that 
purpofe» rival his pretenfipns; 

■ 

Hence arifes a fource of difcord inhe-t 

rent in our very frame: for admitting 
that there were originally an equal num- 
ber of males and females, yet all could 
not be equally deiirable, and the con ten- 
tion would be for the moft lovely : and 
this rivalfliip and jealoufy were probably 
the firft felfifh afFe^ions, 

It is true, that, under feme civil infti-^ 
tutions, fuch as, for inftance, thofe of 
Lacedamony this kind of jealoufy feems 
to have been utterly extinguiihed, by 
making it honourable, for m^n to cor^- 
Cgn the partners! of their affc<ai6ns to 

ftrango 
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(Wttigc embraces^ and prohibiting them 
fiom fuch a pra&icey by way of puniflv- 
ment for mifdemcanors. 

« 

But this does not prove> that, in a 

• 

State of Nature, men would not be. 
prone to fuch rivalihip on one hand> and 
feniations of jealoufy on the other : for 
it is weU known, that the force of civil 
regulations will not only counteradi, but 
will, in many refpe£fcs, entirely pervert 
the natural affedions. Witnefs the 
many lavage and unnatural cufioms^ 
whkh have prevailed, and ftill prevail> 
among the Indians^ and other barbarous 
xiations, and which have been even efta^ 
|)li^ed by their laws. 

I& truth, no afFedion of the mind 
feems to be inore natural than that of 
jeftk>ufy# We may discover early proofs 
of it in isfiutts; and even creatures^ 

who 
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wha 9^tt wholly guided by inftindt fliew 
marks cf foiid attadunent to particular • 
obje&Bt aad betray flroog fymptoms of 
jealoufy. 

Thde felfifii affedlonft are of a hitare 
fd dcftruftlTC to the peace and order 6f 
foti^ty, that wd find all ftates, which can 
boail df any r^fiheifteht iii theif civil ih^' 
iiitutiom, h^^t framed their laW9 Iftrit^ 
a defign to obviate their ill effedst 

Thtia they have endeavoured to fecilr*^ 
ta every mati aii exclufive Hghf la thd 

partDiit of his affections. In this il|^' 
ftance, C&vtt Laws are founded on dw* 
Law of Nature. The principle ti union : 
between the fexes» in a State of NatUref 
is mutual good liking. There were in 
that ftate nocoUateral motives of honouir 
ind infef rdft to ptrvert the natui'al iocli** 
patidii»« Now Naturei or CoAfcieiicet 
» . or 
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or whaterer we call it, tells nsf that no 
one has a right to enjoy her whom ano« 
dier loTes> and has^ hj her free confenti 
acquired the firft pofieffion of. 

To tolerate fuch invafions would not 
only deftroy the fource of focial felicity 
between the fexes, but weaken the rela- 
tion between parent and child, and in^ 
troduce univerfal difcord and difbrdert 

The fond attachment between man 
ted woman produces a fatisfadion^ 
which not only renders them eafy in 
themielvesi but complacent to^ others; 
and their mutual fidelity neceflarily aug^ 
mehts their tendernefs towards the 
pledges of their love^ 

But when enjoyment beccmies promi(^ 

cuous, the attachment is weakened, if 

fiot totally deftroyed : focial happinefs is 

X then 
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then ever In profped, but never attained* 
The father^s claim to his progeny being 
thus become precarious and doubtfu!^ 
and his afFedtion towards them confe* 
quently diminilhed, the love of variety 
increafes with the indulgence of irregu- 
lar appetite, and begets nothing but con- 
fufion and contefi. 

ft 

Though this, however, was probably 
the firft infknce in which the felfilh af* 
fediont began tooperate, yetoccaiions 
of contention foon multiplied. It is not 
rea(bnable to fuppofe, that all men were 
originally endowed with the fame por- 
tion of intelled^ual capacity. Nature i| 
various in all her works* The fame va-* 
riety is confpicuous in the intelligent, as 
in thq material creation; and as men 
were not all framed with the fame cor- 
{toreal ftrength, neither were they all 

intelle^ual powers. 

The 
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The free-thinkil^ Author of VEJprit, 
Ma attributed the fv^^riaritf of intelleft 
to one iQan oiireraQtotber, t^ ^e <lifFcreiK 
powers <^ tpplicatiov . But if we attend 
cloiely to the remariathle dtfferetioe odl»- 
J^vable among iof«Qta, v<re Aali be eoiif 
Yinced that it muft ibe derived from Come 
other principle. 

- This dtffercnoe faetweeii oien it an 
.eodlefs fouree of ffarife and animofit^Ty 
and m\xk have a&nrded \1er7 ^eaiijr oceai- 
ikm of dUagreement. Though in the 
-ftdbiiitive ikte, all the benefits of Nature 
jRighd: he enjoyed equally, and in oom^ 
jDMf yet not jonly fancy might creauce 
an imaginary y but Xkt difference between 
men's intelledual faculties would loon 
dfkablifh a reai preference amottg them. 

' AU mens tyy a natural imputfe) would 
Jbe dictOed to dmfe tbe aoft proper re- 
treat 
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treat to fhelt^r them from th« iaconv^** 
nie^cies to which the chauge of ieaibotf 
dud the al(eratioii« of weather would. ek« 
pofe them. When the best firoiduod 
them, they would naturally retire to the 
thicket^ or the firft neiig^boAri^g Ihade. 
When they fouxid themjlebe« pinched hj 
bleak winds, or incoamoded hy defcend- 
ing ihowcm, Nature would prQQipt tkmi 
to cni^ep into the £vft opeaiAg caTcm^ 

But men of faperbr fagacity, would 
hnprove the! abodes Whifch Nattirepre- 
fented, (b as to make them more com* 
modious for the various . purposes of 
fhelter; and would from time to time 
devife new convemendes. Others of Ws 
invention, but of feKfii afFedtons, would 
quickiy become fenlible of the good 
efFeds of their improvements, and pfef- 
ceiving the prefercntt which thofe 
abodes had over their own, wot^ for a 

defigm 
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defigns of difpoflefling thofe who had 
framed fuch conveniencies ; and to this 
end would employ either treachery or 
force, or both. 

They whO| by then* contrivance and 
ingenuityi had made dwelling-places apt 
and convenient for their habitation, 
would naturally conclude that they had 
a property, and an exclufive right to 
that fpot, of which they were the firft 
occupants, and which they had taken 
fuch pains to improve. In a State of 
Nature there being no other original way 
of acquiring property but by occupancy, 
it might be thought that fuch right was 
forfeited by nonrtife^ but a continual per* 
fonal occupation is inconceivable. Men 
,inuft necefTarily have been called from 
their abodes in fearch of fuftenance, and 

» 

for other occafional purpofes. But when* 
ever they went abroad, they would, if 

they 
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they hftd an intention of returning, ftill 
detain iti their minds an idea of their 
property in, and their right to re- 
Jpoffefs and re-occupy, the places which 
their Aeceffities obliged them to quit for 
a whiles 

Others of felfifh afFedions, regardlefs 
iof this right, which is evidently founded 
on the dictates of Nature^ and confiding 
perhaps in fuperior ftreilgth^ would 
take advantage of their abfence, and 
hiaving ufurped the occupation of their 
.property, would endeavour to maintain 
it againft the firft ocoupant and lawful 
owner. 

Nature would direft the party difpof- 
feEed, to ufe all means in his power for 
the recovery of his rig^t. If he was 
canfcioua of fuperior or equal ftrength, he 
would attempt to regain it by force; 

VoL.L K if 
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if not, he would have recourfe to ftra- 
tagem. 

In time, however, men would grow 
fenfible, that where force or cunning 
was the meafure of right, there could be 
np fuch thing as any permanent pro- 
perty. Even the moft powerful would 
^ifcover, that their fuperior ftrength con- 
ferred no lading pre-eminence. They 
would fee, that though it procured them 
immediate advantages, yet it was not 
efFeftual to preferve thofe advantages 

when gained. They would perceive, 
that many circumftances concurred, 
which placed men, weaker than them^ 
felves, ultimately upon an equality with 
them. They would find, that they were 
liable to be conquered or injured by ftra- 
tagem, that they might be aflaulted from 
ambulhes, or attacked in their fleep. In 
fljort, they would quickly be made fen- 
6 _ fiWe, 
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fible, that Nature has furniflied every 
.man with power to avenge his wrongs, 
and that the weakeft, by watching op- 
portunities, is mailer over the perfon of 
the ilrongefL 

Thus the liaturfe of' things would 
teach men, that, the btjl title to peace 
and fecUrityy is to do juftice. But 
though the light df reafon points out 
the truth of this axiom to every in- 
telligent being, and though it is a prin- 
ciple which no one can contravert, yet 
all will not make it the rule of their 
praftice. Amidft the tumult of unruly 
appetites, this principle too often efcapes 
attention, or makes but faint and inar 
dequate impreffions. 

Human Nature is compounded of Rea^ 

/on and Fajjion. The latter impels us tp 

action : the former is to direct our ac- 

K 2 tiona 
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I 

tiana to right ends. Paffion prompts tn 
to purfue feme immediate and apparent 
good : Reaibfi prefents a pro(pe£i; c£ Mai 
and remoter advantages. But the far 
greater part aim at prefent gratiScatioa ; 
without regard to the rights of others, or 
of their own future intereft. ■ I fay 
their own future intereft, for it has been 
ihewn, thaty apart from all focial or civil 
eompads, it is every man^s intereft to be 
jfuft ; fince from the equality wj^ich Na- 
ture has ultimately eftabliihed among 
men, no one can expert that Us injuftic^ 
will long remain unpunifhed. And it is 
evident, from the Light of Nature, that 
every ivleked man mufi be alfo a nveak 
man. 

But as all men have not the fame ca- 
pacity to perceive their tr»c t»tereft, or 
fufikient command over their paiiioiiis to 
purfue it, the immediate influence of un- 

5 governed 
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governed appetite would expofe the 
greater part to frequent temptations of 
injuring each other ; and injury on one 
Hde, would naturally occafion reiiilance» 
and provoke vengeance on the other ; 
fo that men would neceflarily live in a 
ftate of inquietude and hoftility, while 
the right of private revenge fubfifted. 

The inconvenience and mifery of fucl< 
« ftate, firft taught men the necelClty of 
appealing to fome indifferent and un- 
prejudiced party, who might compofe 
the differences between them, and redrefs 
their wrongs ; for reafon inclines every 
man to wilh for a ftate of peace. 

This leads us to inquire into the ori- 
gin 9nd progrefs of jurifdiaion. 



K3 CHAP. 
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CHAP. IX. 

Of th Origin of JufifdiSion^ 

* 

IT has already been fhewn, that a for 
cial ftate muft have exifted prior to 
any civil fociety : and if we refort to the 
condition of our fifft parents, we muft 
conclude, that Nfiture having given 
thepi power over their qfFspring, paren- 
tal Will apd Authority dilated the only 
Rules or Laws which direded their chil- 
dren's conduS. When their progeny, 
however, jittained tq years of maturity^ 
the parental authority neceflarily ceafed. 
It feems reafonable qeverthelef^ to ima- 
gine, that parei^ts iliU continued to ex- 
ercife that kind of dominion, by virtue 
of their authority, which they before 
fliaintained by reafon pf their power. 

Children^ 



CRIMINAL LAW. 135 

Children who had long been accuftomed 
to obey, would not immediately with- 
draw themfelve8 from fubjedlion. 

The maintenance of parental autho- 
rity, however, muft have depended on 
the difpofitions of the children ; and as 
their nature was more or lefs mild and 
tradable, the parental authority was 
more or lefs extenfive and durable. For 
fome are by nature fo ferocious and un- 
tradtable, as not to be retrained by mere 
authority, without power. 

If a difference arofe between two who 
lived in the fame family, it would ne- 
ceflarily be referred to the pater familiasi 
and his decifion would undoubtedly be 
refpe£ted by thofe under his immediate 
power and authority. This therefore 
muft have been the firft kind of jurif- 
didion* 

K 4 When 
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When maDkind was fo f^f muhiplie4 
9S to feparate into diflFerent faiQiliest i( 
was natural and neceflf^ry for the phil-* 
dren, when feparated, to aflume the fame 
power Qver their familiesi which had 
been exercised over themfelves« The 
goyernmeqta if we may fo call it, of each 
family being therefore flill patriarchal, it 
mud follow, that the rules of a^ion, in 
fuch a ftate of fociety, mvft be various 
and difcQidf^ntw 

Whatever depends on arbitrary will^^ 
muft be changeable and ^uduating. A^ 
:fnen are differently organized, and arc 
endowed with yarioui^ degrees of per-r 
ception and judgment, their coocluiions( 
with refpefi: to right and wrong will 
frequently be different ; and their willsr 
influenced by fuch ^onclufions^ will ^I;;e 
pppofite diredliorisi. 



^9 
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^Q great U the imperfe&ioaof Huttua 
Hature, that the will of one and the iame 
man will nqt be confonant and unifornif 
A change in the habit of body, the tem- 
porary influence of feme ungovemed 
paiGon, and a variety of accidental oc^* 
currences, will afre£t ^he Judgment ;in4 
^Iter the wilU 

There are Gir<:umiUnce8) it is truet 
concerning which the principles of man** 
kipd will be correfpoqdent j and in which^ 
(uch as are of natural and focial affec- 

^ionsii will alfo agree ip point of pra&i^e; 

That it is the duty of parents to nou« 
pStk and fiipport their helplefs offspring, 
for inftance, is a principle of humanity 
ingrafted in nature ; and muft be uni«; 
Terfally acknowledged* The obligatioti 
^kewife not to offer unprovoked vio- 

)eq(e (^ ^otheri is a principle which 

mui^ 
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nuft be afTented to by every one en* 
dowed with the light of reafon. 

But the all wife Author of our being 
bas not thought fit, that men in general 
ihould arrive even to that fmall degree 
of perfedion, which the examples of 
ibme individuals prove to be attainable. 
If the bed and wifefl of men have not 
been able to reduce their appetites under 
Ae dominion of reafbn in every inflance, 
we cannot be furprized that the far 
greater part fhould be (laves to pafiion 
and prejudice* 

The influence of thefe principles muft, 
in a State of Nature, have been attended 
with pernicious effeds. If a difpute 
arofe between parties of different fami- 
liesi it muft be fuppofed that each Pa« 
triarch would be partial to thofe of his 
pwn tribe, and that they wopld confer 

quently 
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quently differ in their judgment; and 
thus the matter would be left open> and 
mull be determined by force. 

Ir time, however, they would not 
only perceive the ineflScacy of fuch ju- 
rifdidion to prevent contefts by force^ 
but families would become too numerous 
for fuch patriarchal government. ' Man* 
kind therefore feeling the ill efFeds of 
ungoverned force, and occafions of con« 
teft increafing as the fubjeds of property 
multiplied, they were naturally led to 
devife fomc means for compelling every 
one to regulate his adions in conformity- 
with thofe principles, which the didates 
pf Nature pronounced juft. 



CHAP. 
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CHAP, X. 

Of the Progrefs of JurifdiElim^ 

THE firft expedient men woul4 
probably contrive to prevent th« 
ill confequences of private revaogei 
would be to chiffe fome one of difiia* 
guiihed probity and underftandingt 
whom they would appoint to determine 
jdl differences which ihould arife amoqg 
them ; agreeing at the fame time to a£ift 
him in carrying his decrees into execu^ 
tion. 

In this (imple model of government, 
if it deferves that name, we cannot 
conceive any legijlative branch. The 
powers were only judicial and cxefutivf. 

The 
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The Law^ or rule of adtion, waft dedared 
ex poJifaHo^ at oocafions aroTe* 

It fioUdws that the clecifions of fuch an 
Imperfed and arbitrary judicatory muft 
unavoidably be vague and inconfiftent« 
The magiftrate biaiTed by his afFedtions^ 
might, durough partiality to one, or pre-> 
judke to another, deexce iTvrangfuUy | 
add to this, that hamaiei judgment being 
iaflnenced iby a variety of external and 
acddefital caufes, he would probaUy, at 
diffiufent timea, view the fame eircmn^ 
ftaaoee in different lights, and his adja« 

dications woiiki of oourfe clafli widi eadi 
other« 

Waa it teafonable htmefex to fuppo^ 

faim ib exempt ftooa human frailty, as 

to be always y/A and oonfiflent in his 

dedfions, yet it wtmtd be too much to 

«K:pe£t that his fuccdSbrs AouM inherit 

the 
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4he fame portion of underflanding and 

integrity. Impelled by different motives^ 
directed by different lights, each per- 
haps would reje£k the condufions of his 
predeceffor, and pronounce different de-» 
crees* 

r 

Amidft this contrariety and contradic-^ 
lion, there could be no eflablifhed rule^ 
by which men could frame their conduct 
towards each other. Unjufl or errone- 
ous determinations would encourage the 
wicked to perfevere in evil, and the in- 
jured would remain without any hope of 
redrefs, but from private revenge. 

ft 

Mankind would be duly fenfible of 
the mifchiefs arifing from fuch an im*^ 
perfect fyflem. Under the fenfe of evil^ 
the mind is incefiantly occupied in con- 
triving a remedy.— —And the remedy 
deviied in this cafei brought men on a 
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ftep nearer towards a more perfed frame 
of government. 

To prevent the ill efFeds of fuch re- 
pugnant and inconfiftent determinations, 
they found it was neceflary previoufly to 
frame certain eftabliflied rules or Laws, 
by which the members of the commu- 
nity were to regulate their actions with 
refpe^ to each other. 

ft 

Having agreed on thefe previous Laws 
or rules of Adion, they then chofc 
fome perfon in whom they could con- 
fide, and appointed him Chief Magi- 
firate, under the obligation of judging 
all cafes agreeable to fuch ftated 
Laws* and of direding execution ac- 
cordingly^ 

Hence perhaps, ftridly confidered, wc 
»ay date the firft origin of Gvil Com-- 



144 COMStDERATiOKs m 

paii ; and this, politically fpeaking^ was 
the firft kind of government. 

Thcfe Rules or Laws, it Is J)rbbabiei 
iRTCre made with the joint cqjifent, either 
tacit or expreft, of the whole body j and 
In all Kkdihood comprized every cafe 
which could arife in the narrow and 
drcumfcribed intercourfe then fubfift* 
ing among the members of the commu-* 
nity. 

But as the connexions among mati«» 
kind became more various and dilated^ 
new cafes daily evolved and multiplied^ 
fof which no provilions were made 
by the fcanty code of Laws then in 
being. In all fuch cafes therefore of a 
new impr^eflion, the magiftrate muft of 
neceflity exercife a difcretiohary power, 
or there muft be a .failure of juflice* 

The 
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' The exercife of fuch difcretion^ ia 
thefe inflances, would of courfe be pn*- 
dudive of thofe evils which were expe- 
rienced before the inftitution of the 
Laws in being, and which thofe Laws 
were intended to prevent. The return 
of this inconvenience, would fuggcft a 
farther improvement in government* 

Men would now perceive the necefr 
fity of a chofen legiflative body, who 
might be always at hand, to enad new 
Laws, with refped to firefh contingen- 
cies, fo as to avoid a difcretionary powet 

in the magiflrate, and at the fame time 
expedite the demands of juftice. 

The legiflative body were, no dovi^tf 
compofed oi fuch, among the bulk of the 
people, as were mod; eminent for their 
knowledge and virtue ; and^ iaall pro*- 
bability, the magiftrates vefted with t^ 

Vol. L L judicial 
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judicial and executive powerS) made a 
part of the.legillature. 

It is likely, however, that the judicial 
and executive powers ftill remained 
united. No human inflitutions are com*» 

pleted on a fudden« We may conclude 
therefore that the (eparation was m^de 
by degrees ; and this was a farther ad* 
vance towards improvement* 

The magillrates being under an obli- 
gation of judging according to known 
prcfcribed Laws, and the legiflative body 

being attentive to provide for all new 

• 

cafes, they were in a great degree re- 
flrained from deciding according to ca- 
price or partiality. But being likewife 
intruded with the executive power, they 
might fhew favour to, or indulge a pre- 
judice againft criminals or fuitors^ by- 
delaying execution, and other methods 
of undue proeoijure, 
• • • • . Thk 
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* This inconvenience fuggefte4 the ex- 
pedient of keeping the three powers of 
government feparate and diftinft. The 
firfl branch had the power of making 
the Laws ; the fecond expounded them, 
when made, by applying them to parti- 
cular fads, and the third ordered the 
judgments of the fecond to be carried 
into execution. But the fupreme power 
naturally refided in the firft. 

Government now began to draw Ibme- 

what nearer the perfedion it has fince 
happily attained. But the works of hu- 
man invention are progreflive, and are 
not completed but by degrees. At the 
laft improvement we are apt to fit down 
fatisfied, and vainly imagine that we have 
accomplifhcd the end we.propofed ; but 
timie foon unravels the fine-fpun fyftem, 
and we find ourfelvcs obliged to inter- 
weave frefli material to repair the dit- 
ordered texture. 

L 9 Thus 
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Thus after the three powers were dl- 
nldedy and veftcd m diflPereot bands, in- 
4E:ouvemencc8 were Aill felt ; vrhich^ 
while the coneerQS of mankiad lay in ft 
Aarrow compafs, were fbldom experi-* 

€Qced or attend^ to, aod were coafe^ 
quentl;^ not pro?ided for* 

* The judicial power being entrufte^ 
with the expo0tion of the Ls(w, and aa 
it depended on their judgment whether 
the cafe or fad /ub littf wa9 or was not 
within ^hc defcription of the Law, here 
was evidently a great latitude &t\l left foF 
the exercife of partiaKty or oppreffion. 

Men of the moft confummate know- 
ledge and unbiafled probity are ftill 
xnen. Be their judgment ever fo acute» 
their hearts ever fo uncorrupt, yet even 
too exquiUte a fenfibility of nature may 
in fome cafes mifguide the one a»d 
pervert the other. Affipdlion and pre- 

» 

judicc 






CRIMINAL LAW. 149 

jiidice operate imperceptibly oh men of 
lively fenfations, and ntalde them often 

« 

unjuft in thofc very ihftances wherein 
they flatter thettifelves that they are only 
generous. 

Thus the Judges might, by too libe- 
ral a conftru^ion of the evidence relative 
to the fadf ibmetimes involve .cafes 
within their jwifiii^ion conti-ary to the 
meaning of the legiflature; at other 
times they might couuterad the legifla- 
tive intention, and in confequence of too 
limited an interpretation of the evidence, 
exclude cafes clearly within the fpirit of 
the laWf 

Thcife akifes would quickly be per^ 
ceived, and men would apply their in* 
genuity to obviate tbek itl coofequences« 
The remedy which has^ been devifed in 
this country, I mean the mvention of 
Juries^ is fuch as does honour to human 

L 3 policy; 
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policy J it being perhaps the moft eflFec* 
tual means for the prefervation of liberty^ 
and the fecurity of property, which hu- 
man wifdom i$ capable of contriving. 



CHAP. xr. 

BY this happy inftitution the judg* 
ment with regard to the faft, and 
the conftrudtion with refpeft to Law, are 
made diftinA confiderations, and are in 
fom^ degree cognizable by different 
powers. • 

The Jury, which is compofed of twelve 
men chofen by lot out of a greater dumber, 
determine whether the fa£ts alledged are 
fufiiciently proved by tcftimony or evi* 
dence, and^ after having been ailifted 
by the expofition of the court with re-^ 
gard to points of Law, they find for or 

againft 
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againft the IJfue^ and then the Judge is 
to pronounce the judgment which the 
Law has prefcribed in each particular 

cafe. 

Thus every mode of jurifdidion has 
Its flated bounds^ and each is wifely 
feparated from the others. At what 
time this lad reparation was made, is dif- 
ficult to determine. Some writers trace 
the inftitution of Juries no farther back 
than the Normans^ and fuppofe they 
were introduced by William the Con- 
queror. Many deem them of earlier 
date, and derive their origin from the 
Saxons f and fuppofe that they borrowed 
them from the Britons ; but a late 
learned and elaborate treatife, intitled, Jn 
Enquiry into the Ufe and PraSiice ofju^ 
ries among: th& Greeks and Romans,^ 
leaves little rbom to doubt, but that the 
A<x«r«< among the^/f/Amoiu, and. the 

L 4 Judiccs 
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yudicis Mdotig the Rtmians^ anfwered 
the end »hd pfe of Juries in our cbnfti-* 
tution ; tnd that as the Rwums bor« 
rowed them from the Grecians, we took 
them from the Romans. 

Some Tqftiges of trial by Jurie? appeai: 
aj&oirg the Jngh-Saxon Laws of King 
EJ^ar 4nd King Etbelred; but Sir /£?iir]f 
Spihnan fays, That the ufe of ^rials by 
Jury before the Congueft w^s very rare^ 
ia^ml did not prevail in any great degree 

before the reign of Henry II.- That 

King, ampog othpr reformations he 
made in tbe adminiftratioi) of juftice iq . 
Ids kingdom, inftead of the trial by 
Utttly ^ieh was ffej^uently determined 
ttaipft the rightful claimant, introduce^ 
the trial by Grand AJjfize^ or Jury^ which, 
1^ Glanvii^ obferves, was a Royal benefit 

ep^erred on the people by the clemency of* 

* • *■ 

the Princtf 9^ttb tke afhice of Ms n^ks^ 
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in the place of Duelj for the preventioi| 
of bloodflied and good of the public. 
The verdidt of the Jury ia 4 Grand 

Affize was final, fo that no recourfe 

, . , » • . . .' . 

could be afterwatds ha^ to ^be trial bj . 
JOueL 

BraSlon ha9 likewife told us, That in 

his time, a perfon accufed of felony had^ 

^^ids choice of being tried either by Due). 

againflfthe appellai^t who accufed him, or 

by bis Country • 

The trials by Duel and Ordeal> whicli 
were at firft intended as guards againft 
fraud and violeqce, being found to ))e 
very inadequate remedies, the trial by 
Jury was therefore adopted in their ftead; 
and the form and manner of that trial 
has been frequently varied and reformed, 
$n order to adapt it to the convenience of 
of the times, and to guard it from all 

bials and partiality. "* 

<J • It 
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It is needlefs here to enter into a dc^ 
tail of the feveral alterations which have 
been from tLcnc to time made in this ex- 
cellent inftitution, in order to bring it to 
the ftate of perfection it now enjoys; 
bftt we cannot help obferving, that ex- 
cellent as it is, and though it was ori- 
ginally intended, to guard againft par* 
tiality, power, and oppreflion, it is 
fpmetimcs, though happily but feldom/ 
ajtendcd with inconvenient efFcfts: The 
Jury being generally compofed of per- 
fons, whofe knowledge is. confined .to 
moderate bounds, in proportion to their 
opportunities of information, and who 
have no previous knowledge of the Law 
in the cafe which they are to try, it can-, 
not be fuppofed that they are capable,* 
without the afliftance of the court, of 
difcriminating the nice circumftances at* 
tending fome cafes, or of making an 
adequate decifioa on the points of Law 

' ■ " . which' 



H 
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which occur in the courfe of the triaU 
where each council for both parties may 
contend that the Liiw is on his fide Vfith 
a view of* mifleading the Jury. 

. From hence it happens that verdi£tt 
are fometimes capricious and erroneous ; 
and as obflinacy is the undoiibted off* 
fpring of ignorance, ,the Jury frcquent^^ 
ly perfevere in their firft determinatioq|[^ 
however erroyheous, without regard" to 
the information or advice of the Judge. ' • 

• • • . • • ; ' » . 

The duty or power of Juryrtien does ^ 
not indeed feem to be fufficiently afcer- 
tained. Some are of opinion, that they^ 
are to judge only upon the fad, and not* 
upon the law : but this dodtrine has been 
f^renuouifly controverted by otHcrs, who' 
contend, that they are to determine upoii* 
the Lazv as well as upon the.-Fj^.. 

SJ£CT. 
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» 

iflffw Jar yuries are to determine 
upon the Lawy as ivell as the 
FaBf 

* 
•_ » 

TN thfi confideratlon of this queition, 
' I ihajl chiefly confine myfelf to the 
proceedings in criminal matters, as more 
Immediately relative to the fubjed of 
idiis £^ay. And here it is material to 
.dbferve, that all indidments not only 
iet forth the particular fad): committed, 
t>nt alio fpecify the nature of the crime. 
Thus treaibn? are faid to be done prodi* 
iori^i or traiteroufly. Felonies are faid 
to be committed fihnici^ or feloniouiIy» 
Public libels are f^ to be publifhed Jc^ 
dififfsif or feditiomly ; etjf de ceteris. 
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Wh^Q the Jurors, therefore, are lay- 
panelled upoo the trial of a traitor, the/ 
are to try, aot only whether the defend*- 
ant ia guilty of the fact of having cor^ 
refponded with the enemy (or whatevor 
the fpecies of treafooi may be), but whe- 
ther he is guilty of having correfponded 
with the enemy trmteroufiy or not. 
When they are impaneUed upon the txi§l 
of a felon, they are to try, not oi% 
whether be li;illed fuch an one, or tp^d: 
liich av wc*a property, but whetbo^ hfi 
lulled fu(:h an one of tmlke prepenfc^ gr 
took fucln an onie's pn^perty Jdmm^^. 
In like manner, if they are impanelled 
on the trial of a public libeller, they are 
to try, not only whether he pubUiQbiAd 
fuch a writing, but whether he publiihedi 
iXfiditmJty w not. 

» 

la ^bi/ortiL in all tl^fe cafei , it fe^ips* 
ffoia U»e words of the xffine* that they 

are 
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•are to" try not otiljr the fa^y but the 
crime: in other words, they arc to judge, 
not only of the aii don^^ but of the itt^ 
ducemeht for doing fuch a^^ and to de- 
termine whether it be of the criminal 
nature as fet forth in the indi<^ment. 

It may be concluded, not only from 

fhe general frame of indictments, but 

from the nature of the verdi£t in partr- 

-cular cafes, that the Jury are veiled with 

-the power of judging upon the law, as 

'well as the fa£t, which are indeed fo 

complicated, in the inftances before al- 

-luded to, that it is difficult, if not im«- 

-poffible, to feparate the one from the 

other. 

In indidlments for murdery^ the Jury 
may find the prifoner guilty of the fa£t 
•6f having killed the deceafed, but not of 
^having killed him of tnalicc prepenfe, attd 

3 ™^7 
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may confequently find him guihy of 
man/laughter only. .By which - vcrdtQ: 
they decide upon the law a$ well aa the 

Many writers indeed feem inclined to 
the opinion that Juries are to determine 
upon the law, as well as the fadt* 

Lord Chief Juftlce Hale fays, in his 
Hiftory of the Common Law, " As the 
Jury ajijis the Judge in determining 
matters of fadl, fo the Judge ajjijls the 
Jury in determining points of law, and 
alfo very milch in inveftigating and en- 
lightening the matter of fa£^, whereof 
the Jury are judges.'* Thefe words im- 
ply that the determination is in the Jury, 
after having received the proper lajjtjl^ 
' ance from the Judge. 

And again. Lord ffales^ in the iecond 
book of his Hiftory of the Pleas of the 

CrowRf 
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Cnmnf p. 313. fays, " That the con-* 
&ience o^ the Jury mud pronounce the 
priiicNier guilty or not guilty ; for, to fay 
the truth, it were the moft unhaj^py^ 
cafe that could be to the Judge, if he at 
his peril muft take upon him the guilt 
or innocence of the prifoner ; and if the 
Judge^a opinion muft rule the matter of 
faft, the trial by Jury would be ufe- 
Icfs/^ 

The learned Author of the Commeii- 
taries on the Law of England^ book ir. 
p. 354« fays. That fpecial verdids ftt 
forth all the circumftances of the cafe, 
and pray the judgment of the court, 
whether, for inftance, it be murder, 
aaanflaughter, or no crime at all. This 
is where the Jurors doubt the matter of 
law, and therefore chufe to leave it to 
the determination of the court, though 
tliey ha?e an unqueftionable right of de- 
termining 
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•termining upon all the circumfiances, 
and finding a general verdid, if they 
think proper fo to hazard a breach of 
their oathsi &C. 

It muft be owned, as has been already 
obfervedy that it appears at firft fight to 
be a prepofterous delegation to appoint 
twelve illiterate, and the greatefl part of 
them perhaps ignorant men, to be the 
ultimate expofitors and arbitrators of the 
law, with a power to controul and over* 
rule the opinions and directions of the 
Judges, who have made the fcience of 
jurifprudence their ftudy, and have beeft 
radfed to the feat of judgment for their 
knowledge and abilities in their pro- 
feffiont 

But many things, upon a flight an4 
tranfient infpedion, carry the appearance 
x)f abfur^ity, which may be reconciled 

Vol. I. M upon 
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upon a clofei* cxaminatioh. It lies not 
within the reach of human wifdom to 
provid« remedies againft every evil con- 
tingency ; the moft it can do is, to avoid 
the greater evil; and perhaps, upon a 
more mature confideration, it will be 
thought the leiTcr inconvenience, that the 
Jury (hould^ after receiving the advice 
and afliftance of the Judge as to the law, 
:take under their confideration all the 
xircumftances of the cafei and the inten- 
tion with which the aft was donei and 
determine upon the whole» whether the 
fad is, or is not within the meaning of 
;thc law» 

-If the Judge, who expounds the lav/, 
had the power of determining accord- 
ing to his own expofition, might not an 
inlet hje opened fox arbitrary and par- 
tial decifions i^ flight not the Ju^ 

like^frife as well be entrufted to de* 

^ ' I cide 
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jcide c(Hicer»ing the «vikfciice of the 
fa^? For^ as has been obferyed» he 
might) by a latitude of conftruAioHi bring 
the SzjEt within the feverity of the Law, 
or by a confined conftrudiioni he might 
e&clude itt though clearly within the 
fpirit of the law, and in either of the 
eafes might do manifeft ihjufttce« 

Thus the life and liberty of the fub- 
]t€t might depend on the dedfion of 
one man, who might poflibly^ in fome 
tafes, be more likely to be biaffed than 
twelve Jurors, totally indiflFerent to the 
parties concerned, who are fworn to 
giirc a true verdid:i and muft do it un- 
der the peril of a heavy puniAmcnt, and 
whoTe duty it 16 to receive the advice 
and affiftance of the court, and to ftatc 
to the Judge their doubts and difficulties, 
if any fhould occur. Is there not lefs to 
be appifehended from the occafional mif- 

M 2 takes 
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« 

takes of judgment in twelve fuch Jurordi 
than the poffible error of judgment or of 
. will in the Judge, who, whatever be his 
knowledge or probity, is but a man f 

Befides, it does not, in truth, of- 
ten happen, that the Jury difregard 
the advice and dire£tions of the Judge; 
The opinion of the bench has gene- 
rally its due weight ; and, though Ju- 
ries now and then give erroneous ver*- 
dids, contrary to the opinion of the 
court, yet their error may iii moft cafes 
be redified. 

Though the pradice of punifhing a 
Jury by attaint for bringing in a verdid 
contrary to evidence, has of late years 
been difufed, yet, in civil cafes, a me- 
thod more effedual to redrefs the wrong 
has been fubilituted, which is that of 

making application to the court, who„ 

accord- 



t CRIMINAL LAW.: 165: 

according to the circumftances, will 
grant a new trial. So that the party in- 
jured by ^their wrong finding*^ is not 
without a remedy. 

If their wrong verdid indeed refpefts 
at ctitninal matter, a failure of juftice in^ 
one inftance feems unavoidable: for if 
they acquit the guilty prifoner, he can- 
not be brought to trial again for the fanae 
offence ; but fhould they condemn him 
wrongfully, the cafe is not altogether 
without a remedy ; for the court of 
King's Bench may grant a new trial 
where the Jury have found the prifoner 
guilty contrary to the evidence ; and our 
conftitution has wifely lodged a power 
in the Crown to remit the fentence. 
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CHAP. XII, 

Of the Divifim of Courts, 

WHILE the concerns of mankind 
moved^ within a narrow fphere, 
while their wants were few, their traffic 
fmall, their ideas of the relative duties of 
life imperfe£t| and their notions of poli« 
tical diftinftioo's crude9 their fyftem of 
laws might have been, without in^onve^ 
Iiienc6| iimple and fummary. 



« But as improvements and refinements 
increafed their wants, as trading and 
commercial intercourfe extended^ as they 
acquired more enlarged ideas of the re- 
ciprocal duties arifmg from the various 
natural connections between man and 
man, as they became fenfible of the ne-> 

ceflity 
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cefCty of eftabliihing and xiuiiatgining 
the political degrees of pre-eminence 
and fubordination, every progreflion to* 
vards improvement muft confequently 
have increafedNthc volume of their laws. 

As people multiply, and the fubje<^s 
of property become more various, the 
modes of acquiring, maintaining, and 
transferring each diftin£t fubjcfl: muft in- 
creafc in proportion, Amidft fuch ex- 
tenfive intercourfe likewife, the tempta- 
tions to injuftice and difhonefty will in- 
creafe, and laws muft be provided againft 
every rifing fpecies of injuftice and op- 
')preffion. 

As every civilized nation muft have a 
fenfe of religion, and perceive the he- 
xeffity of fuperaddiog divine obligations 
10 ftrengtben human inftituiions, hence 
again arifes a principal objed of legiflar 
tive atteatioo* 

M 4 In 
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lo fhort, the growing multiplicity and 
infinite variety of concemSi which daily 
evolved as fociety ripened by civil infli- 
tutionsy muft evince the expedience of 
ctafling and diftinguifliing the various 
objefts of jurifprudence, and of appro* 
priating different courts for the cogniz- 
ance of diftindt fubjeds of jurifdi&ion. 

4 
I 

It would not only be impoflible for 
the fame Judges to attend to fuch aA 
endlefs diverfity of caufes, but the judg- 
ments concerning each) often depending 
on different principles, muft in fome 
cafes unavoidably occafion a confufioa 
and repugnance in their decifions. 

Thu8| in timei the boundaries be- 
tween civil and criminal, and other va« 
rious fubjeds of jurifdiAion, were afcer- 
tained : And thusy as religion extended 
its iacred infiuencei its minifters claimed 

peculiar 
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peculiar regard, various rights were an- 
nexed to their holy fundiion, and feveral 
Ipecies of ofFence more immediately re- 
lative to the religious department were 
referred to the cognizance of ecclefiafti- 
cal courts. 

As the power of the fupreme magi- 
ftrate became more extenfive and better 
fecured, many rights and emolument^ 
were annexed to his high office; and a 
court was found neceflary to fuperintend 
the revenue, and to regulate all matters 
incident thereto. 

As commerce fpread her fails, and ex- 
tended focial intercourfe to diftant re- 
gions, the naval department became a 
neceffary objeft of confideration ; and 
courts of Admiralty were inftituted to 
fuperintend and determine fuch matters 
as fell within the maritime province. 

The 
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The feveral courts of G>mmon Law 
being governed by ftated rules, and de« 
dding according to certain laws, it muft 
neceflarily happeO) that thofe lawsi calcu* 
lated for the generd good, muft ibme* 
times prove fevere and injurioiis to iodi^ 
viduals. 

It is impofliUe for the fubtlety of maa 
to forefee, and obviate every ipcaiveni- 
ence which fprings in the courfe of civil 
intercourfe, Nice and peculiar cireum** 
Ibtnces will vary cafes apparently iimilar, 
and it would be impradicable for tht 
legiflator to comprehend and diftinguifli 
them, fo as to draw the line between im- 
punity and feverity, injuftice and op-^i 
preilion. 

From hence arofe the neccffity of in- 
ftituting a court of Equity, to moderate 
the rigours of the Ccvnmon Law: A 

court 
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court of very early date and mod extea- 
fivejurifdidion. 

The vaft increafe and extent of foclal, 
trading, and. commercial intercourfe made 

it neceffary to inftitute other fubordinatc 
courts, with dependant jurildldtions. 

But to enumerate the ^veral courts o$ 
jufUce) to give an hiitoiical detail of their 
firft inilitution» and of the nature and 
extent of their feveral jurifdidions, 13 
foreign to the defign of the prefent eflay. 
It will not however be improper to trace 
the origin, and give fome account of the 
juriididion of the court of King's Bencbt 
as being mtee immediat<ely coQQe<%ed 
with the fubje^t of thefe confiderations. 



CHAT, 
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CHAP. XIII, 
Of the Court of King's Benc6, 

'TCpHE court of King's Bench was 
X originally the only court in "Weft- 
minfter Hall, and the courts of Common 
Pleas and Exchequer have rifen out of 
it. It was anciently the court where the 
king of England ufed to fit in perfon, 
and was therefore moveable with the 
court, or king's houfehold, and called 
Curia domini Regis^ or Aula Regis^ or 
Regia : And by Stat. 28 Ed. I. chap. 5. 
the trourt is to follow the king. 

This court hath fupreme authority, 
the king himfelf being ftill prefumed by 
Law to fit there, though judicature only 
belongs tp the judges of the court. 

Anciently 
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Anciently the Chief Juftice of the 
court, who was (tiled Summus Jufticia^ 
rius^ or Capitalis Ju/iiciarius totius An^^ 
glU^ was created by letters patent, but 
£dw. I. among other alterations ordained, 
that he fhould be created by writ, as i^ 
in ufe at this day. 

The ancient dignity of this fupreme 
magiftrate was very great. He had the 
prerogative to be vicegerent of the king- 
dom, when any of our kings went be- 
yond fea : being generally appointed to 
this office out of the greateil among the 
nobility. And he enjoyed that power 
alone, which was afterwards diftributed 
among three other great magiftrates; 
that is, he had the power of the Chief 
Juftice of the Common Pleas, of the 
Chief Baron of the Exchequer, and of 
the Mafter of the Court of Wards. And 

he commonly iate in the king's palace, 

and 
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and there executed that aathority which 
wAf fiMtnerly performed \^fr comitem pa*- 
iatiiy in determining diflfcrcnces which 
happened between the barons and other 
great pcrfons of the kingdom* as well as 
caufes' criminal and civil between other 
men. 

' But the power of this great officer De- 
came at length dangerous to govern- 
ment, and obnoxious to the baronage* 
And as the Aula Regis was obliged to 
follow the king's houfehold wherever it 
removed, fo that fuits were attended with 
great delay and expence, it was thought 
right to appoint two other Juftkee ; to 
each whereof were ailigned a diiliad: 
jurifdiflicn, n)iz. to one the North parts 
of England, and to the other the South. 
And in the reign of Edw. I. thefe di- 
vided juril^id:ions, were reduced to oai 
^nixt I with a farther abridgment of 

their 
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their greatncfs, both as to the dignity of 
the Judges, and the extent of their ju- 
Tifdi^Qn; for thefe Judges were ao 
longer chofen out of the nobility as for- 
merly, but out of the commons, who 
were men of integrity, aind ikilful in the 
Laws of the Land. 

The jurifdidion of this court, how^ 
ever, is ftill very extenfive* The Jufliceft 
of the King*s Bench are fovereign juftices 
<^ oyer and terminer, gaol delivery^ and 
of eyre, and the fupreme confervators of 
the peace, and coroners of the land ; and 
their jurifdidion is general all over En^ 

The Juftices of the-King's Bench have 
% fovereign jurifiIi€tion over all matters 
of a criminal and a pubKc nature, judi« 
dally' brought before them ; to give re- 
medy either .by the Oomirion Law, or 

by 
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by Statute : and their power is original 
and ordinary j when the king hath ap- 
pointed them, they have their jurifdic- 
tion from the Law. 

Whatever crime is againft the public 
good, though it doth not injure any par- 
ticular perfon, comes within the cogniz- 
ance of the juftices of' this court j and 
no fubje£t can fuffer any kind of unkw- 
ful violence or injury againft his perfon, 
liberty or pofleflions, but he may herQ 
have'a proper remedy; not only by way 
of fatisfadion in damages, but by the 
exemplary punilhment of the oflFender : 
for this court is confidered as the cufios 
morum of all the fubjedts of the realm* 

It is in the difcretion of this court to 
inflidl fine and imprifonment, or infa- 
mous punifhment on offenders : and 
they may commit to any prifon they 

think 
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think fit ; and the Law doth not fuffer 
any other, court to remove or bail any 
perfons imprifoned by them. Neverthe- 
lefs this court may grant a habeas corpus 
to relieve perfons wrongfully imprifon- 
ed, and may bail any perfon whatever. 

This court formerly exercifed autho- 
rity only in criminal matters^ and pleas 
of the broWn ; but now it is divided into 
a crown fide and 2l plea fide; the one 
determining criminal, and the other civil 
caufes. 
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BOOK 11. 

CHAP. I. 

Of Crimes. 

VN proceeding to treat of ow Cdiniaa) 
X Laws* it will be proper* hi the £rA 
place, to £blj fomething of the NaturCf 
Source, and Degrees of Crimft. 

SECT. I. 
Of the Nature of Crimes. 

T^HE word Crime^ in our language, 

is often ufed with vague and indif- 

criminate application. It is frequently 

taken as fynonimous with Sin^ Offence^ 

TfQt^rfJJion^ &c. 

1 Jlobbes^ 
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JSMes^ Ivoweireri diftiiiguiihes be- 
tween a Crime and a Sin. Every Crime) 
fays he* is indeed a Sin, but not every 
Sin a Grime. A Sin may be in the 
lihought or iecret puf^fe tif a man, of 
which ' neitfaef a Jadge^ nor a witnefsf 
aor aby mMi^ can take notice; but a 
Crime is ftteh a Siiii as confifts in ati 
A&kom i^Kttinft die IjKk^ of which atfdon 

a man msf be accufedi and tried by a 
Judgei and cofffided «r cleared by mXh 
neflfes. Farther, that which is no Sin in 
itfelf, but indifferent, nay be made ti 
Sin by a pofilive Law. Nay, fometimes 
an adion good in itfelf mdy, by the Sta« 
tute Law, be made a Sin : as if a Statute 
ihould be made to forbid the giving of 
alms to a ftrong fturdy beggar, the giv* 
ing fuch alms after the Law would be a 
Sin, but was not {q before ; for then it 

was charity, the objedk whereof is not the 

N 2 ftrength 
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ftrengtn or other quality of the maft^ but 

his poverty. 

> 

But here, as well as ki many other 
places, Hobbes feents to ^dnfoiihd his 
own diftinftions. Utie Law can- never 
make that a Sin^ which was good in it^ 
felf before the making of the Law; 
though it may make that a Crime which 
was not criminal before. \ In truth, no 
zOi whatfoevdr, which is not itntnc^al iii 
itfelf, can be made ^^n^/ . by any Law. 

On the contrary^ if the Law, ks Laws 
fometimes have done, fhould enjoin what 
is wicked and againft the primitive obli- 
gations of reafon and nature, it would 
be a Sin to obferve it ; though, accord- 
ing to the above definition, it would be 
a Crime to break it. In fliort, when- 
ever Civil Laws contradift the Laws of 

Nature, though the non-obfervance of 

the 
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the former may be a Crime^ it cannot be 
a iSiw.— — Befides, men, through .igno- 
rance^ or error of judgment, may violate 
the Law, and yet not be guilty of Sin. 

It is fo far therefore from being true, 
that all Crimes are Sins, but not all Sins 
Crimes, that the contrary feems to be 
the jufter conclufion, Wz. that all Sins 
jure Grimes, but not all Crimes Sins* 

What feems to have led to this inac- 
curacy is, the having confidered Crimes 
only as contraventions to human Laws ; 
Whereas, in a more liberal and juft jcon* 
firudion, every tranfgreilion againft the 
Law of Nature, or the Divide or Human 
Laws, is a Crirf^e : fo that we may define 
a Crime to be a tranfgrejfton of Lanv^ for 
%M>hich the. (Render . may he brought to 
jtidgmenf^ . And it is obfervable* that 

ifr/»«> tbcjCf^M word ftom wheace th« 

N 3 ' ^ Engli/h 
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Emgli/b word Crime^ v^ donttd, fignifiet 
judicium and* davmatio. 

It 18 true th»^ with lafped to Huneo 
Laws, there is a material difference be* 
tween a Cpime «nd a Sin ; for the latter 
may be committed by inteotioa only^ of 
which no human tribunal cao: take cog^ 
nizan6e, unlefs it is made. mani£bft by 
ibme aAual attempt, though the de/ign 
be not completed, and then it becomes a 
Ctime ; for of a nahedf intention no man 
Q9Xi judge. 

In the generally appropriated oTe of 
the wordl, Sin is chiefly a^^ied to de<« 
note private offbiceo, and' Cfime xotxm 
preft public tranfgreflioins. 

We find this diftindioo among the 
Romans between the wordfe crimen and 
4clUhm\ by the firilr they uadeiftoiOii 

public 
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fiibli^ inidtfitil o^enceff; hf the latter, 
i)rivate ihi cxpiable lnjtir?C8» 'thef 
\iktyn(6 xHide a vety accursiti diftindtioa 
between ^eccafuih and deliSiuni : By tlie 
fotoer A^y ekpirfeft ads of comntitfioa 
againft prohibitory Laws ; by t*he latter, 
ads of omifiion againft mandatory Laws« 

The J^of^ans, however, often ufed thefe 

T 

ind other words of the like import' in- 
difcrimihately, anc^ we find crimen^ pec-- 
caiuni^ delt^iinh noxa^ culpa^ Sec. fyno- 
himoUify applied. 

We ttii^ht fdtJA inlfewcdl 6f tfeis kmd 
ftom xhany of the beft' waiters, but it 
will be fufficient to produce one frdtti 
Cicero^s fecond Book dc Inventione^ 
where he fays, Non eji mituni Jt nunc 
frimum deliqUerit^ nam necejjje eft eum 
qui velit peccare, aliquaAdo pfimurh Jd?- 
Itnquere. 

N 4 The 
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The Gneksy \n this Tcfpeft, feeip to 
have been much more precife ; for 
iejx«pTifjtt« 18 moft frequently ufed to fig- 

nify peccatum^ but the other words, 
iyKXtifjiay alnuy &c. are applied indifcriT 
j^iqatelj^ 

But though in our language there is a 
clear difference between a Crime and a 
Sin, confidered with reference to humaij 
jurifdidlion ; yet wh^n taken in a more 
enlaced fenfe, as including Divine cog- 
nizance likewife, the difference vanifhes: 
for every intention orrefolution of the 
ipind to do an unlawful ad, though the 
doing of it be prevcn^ec^, i? ^ Crime be? 
fore God. 

The judgment vyhiph the underftand- 
irfg paffes on our moral condqdl, by 

which we are made fenfible how far our 

. ■ > • .. ' 

a<3:ions are conformable to the will of 
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tiiat fuperior from whom we derive all 
our faculties, is what we call confcicnct :' 
and every thing which we do.againft the 
fuggeftions of confcieiice> as well . as 
every thing we omit to do, which con-^ 
fcience enjoins as a duty, is in a greater 
or lefler degree a Crime, and a breach of 

the Law of Nature, . > 

« • ♦ • 

In this' eplargc4 acceptation I fliall 
ufe the wdrd; 'and taken in this fenfe,' 
Crimes may be confidered, either as they 
rpgar4 ourfelyes, or. as they. Qoncg-n 
others. There are duties relative to oucr 
felves as well as to others ; and every, 
breach of duty is a Crime, 

Man having by Nature the liberty of 
ufmg his faculties conformable to right 
rcafon, it follows, • that every abufe of 
bis faculties in committing, or omitting 
any adt, againft the dj^atea of right rea-? 

(on, is ia fome degree a Crime. 

Ebriety, 
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human laws fometimes follow a moft 
prepoflerous and inverted method apojier 
riori. But we may be aflfured, that bad 
men can never make good citizens ; and 
it is only by correcting the morals of 
the former, that we can ren4er the latter 
ufeful in fociety. 

Punifliments which remove a member 

■ ^ ' » 

Qut of the cbmrnuhity, weaken the whole 
body ; whereas wife regulations» and 
moderate penalties ^ priori^ ilrengthen 
£)ciety, by obliging eveiry individual to 
the practice of moral duties* 

Having faid thus much of the Nature 
of Crimes, let us proceed to inquire intq 
Uig Source of Crimes. 



Sf:CT. 
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S E C T. li. 
Of the Source of Crimes, 

• » • • • 

'T'HE Source of Crimes may be con- 
fidered either as general or parti^ 
cular. The general Source of Crimes 
arifes from the miftaken apprehenfions 
of thofe who prefer fome prefent and 
apparent good, to the prejudice of thei» 
•future and real intereft; for as every 

man naturally wiflies his own good, his 

'• • • . "• 

anions are therefore direfted to what he 
conceives will hstve a tendeticy to that 
end. 

> 

■ The particular Sources of Crimes are 
pride, envy, ambition, luft, avarice, ha- 
tred, revenge, and every other felfifh 
afFedion indulged to excefs : and thefe 
5 paflions 
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Nature, however, ' could never have 
intended fuch a difpfbportion, as enables 
one man to abufe her gifts, to turn af- 
fluence into luxury,, and pre-eminence 
into tyranny ; while another is precluded 
•firom the common benefits (he has be- 
ilowtd? deprived of every opportunity to 
cultivittf arid improve feafori, and fome- 
times left deftitute even of the means tb 
nourifli his body, and prcferve his exift- 
ence. Nature could never have intended 
•fuch extremes as between the defpotic 
tyrant and groveling flavc. But, what 
is morC) Nature is not accountable for 
that inverfion of her order and decrees, 
that often gives the man a right to com*- 
mand, whom (he forijied to obey*' 



/f 



There is a confcioufnefs in moft men, 
which tells them, . that the difproportioh 
which policy has eftablifhed is injurious 
and unjuflr. There is in human naturfc 

a reft- 
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gm m «C0 # ^difnp of equal ^iftiMawi^ 

them ; and they conceive* that an addi- 
-doa.'Of iSicltQt f0^ fiuthpEity ff41\ afford 

4 

AU9 lionmrci:) ^ha^e opt ttl^e virtue ^aa^ 
i££:retion to perfevqre lin a jciourfe of 
laudftble tCfmalBtbn, ^aod Jto feiek the «&- 
•tftinmeiM: of: thetrmdlhefi, by^their .piprfi 
4>iiwearied 4aiboijr and applkati(»n. The 
greater part wi^l iba^e recourfe ^o &aui 
or force, in^rder 4o advanee their i^«- 
tune, and obtain what they conceive to 
be the means of felicity. 

How much ftrdnger then will be the 
temptations to violence and rapine, ia 
fuch where the inequality is fo great, 
that their abjeft ftate deprives them of 
e^ei^, tomans of cultivating their r^afon, 

Vol. I. O kavw 
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leaves them untutored by education, un- 
iaffifted by good example, and even defti- 
tute of the common benefits of nature ? 

* Under thefe circumftances, ihould ur«- 
gent neceffity inftigate the wretched to 
injuftice, may it not be afked, w^hether 
their Crimes are not, in fome meafure, 
the natural confequences of their une- 
qual lot in fociety ? Do not Civil Laws 
punifh them for Crimes, which Civil In-* 
'fiitutions lead them to commit ? And 
.does not the true fource of their delin- 
quency arife from a defeat in legifla- 
tion? 



SECT. 
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SECT, im 
t)f the Degrees of Crimes. 

pUFFENDORFy who is very mi- 
nute in his itiaking th^ Degrees of 
Delinquency, reckons thofe Crimes to be 
mofl heinous, which diredly tend to the 
dishonour of the Supreme Being ; in the 
next clafs, he ranks thofe which are of- 
fenfive to human fociety in general; 
then fuch as difturb the public peace of 
the city ; and after thefe he places 
Grimes which regard individuals, which 
he fubdivides into Crimes afFeding either 
life or member. In the next rank, he 
claffes Crimes tending to difturb or de- 
file private families, of which matrimo- 
ny is the fupport } though Fhilo^Judcsus^ 
as he obferves, ranks adultery before ho- 

O 2 micide* 
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micide. In the ne%t degree, he confiderf 
Crimes which prejudice or deftroy thofe 
things which are fubfer*4eiit to the ne- 
ceflaries or coioivenfencies of life ; and ia 
the laft, thofe l*hich itqtxrc the Ifamc or 
reputation of the citizen. 

Monufquim^ wh6 feefus <o agvee in 
ft^bfibace with Puffendcrrfy i^eckons four 
degr«8 of CHtaes* Thofe of the firfl 
elafS) be fays, ihock the Mligidfi ; thofe 
ef the fiecondy the -morals ; of the thirds 
the peace ; «iiid of the fourcli, the fecu** 
rity, of fociety, 

t%tfe festal Degreee of Delin^fency 
eof r6%onfd) in a ^reat tneafure, with the 
arfangemetit in the Decalogue, in which: 
the Crimes refpeftifng religion and mo- 
nds aiie plaiced beifore ^hoie which con- 
cern property, or the political welfare of 
foeicty. 

But 



J 
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But indeed, wi*lu>ut zny oi^et guide,. 
«9 arc led ta this avraQgement hj the 
obvious dire^oa of natural reafen, wkkl| 
teaches us that caufes ^ire anterior ta of» 
fe<as. Offences ;againft religion and 
mor^, therefore, ft^idd be confidared 
in the foft pJaM, fttic* th^y certainly ara 
the ^g^wudatioa of tnsf ether if oeiea of 
delinqueocjr. 

This fiicwa the ii»cc«rafty q£ the ^r 
vifxoRj itt our Crimifial Iaw«> ia which* 
Iry «n «r«en«oua audi unnatural arfaoger 
inent^ tbs Crimea agacaft the primary 
laws of veligioa and morality are poftr 
poaed to thofe of a feooadary nature 
which rdate to the poetical intereft of 
^iety» 



perverted order has hem owing 
to the firange and groundk^ diftindion 
whiidl jias. beea eftd^UfiH^d between mo« 

O 3 r^l 
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ral aqd political virtue; a diftindioQ 
founded on fophiftry, nurfed by date 
policy, and upheld by vulgar preju- 

dice. 

It muft be obferved, however, that as 
there are Degrees of Delinquency in 
Crimes of different natures, fo there are 
likewife Degrees of Guilt in Crimes of 
the fame nature. In the latter, the dif- 
ference arifps from the greater or lefs 
degree of malignity perceptible in the 
criminal a£t. Many nice and fubtle 
diflindions of this kind are particularly 
mentioned and obferved upon by Jnt^ 
Matthaus^ Grotiusj Puffendorf^ and 
Other writers ; but an attention to fuch 
fubtle diftinftions does not properly fall 
within the province of a legiflator ; for 
it is impofiible for laws to anticipate 
and diftingui(h the particular circum- 
^nces which may palliate or aggravate 

the 
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the fame fpecies of ofiFence. This i» 

more properly the office of a Judgey 
when veiled with a difcretionary power 
of adjudication, according as the inten-'. 
tion of the delinquent appears to have 
been more or lefs criminal. 

The confideration therefore of thefe 
refined diflindtions is unnecefTary here, 
as the principles of our Conflitution do 
but ia a few cafes admit of a difcre- 
tionary power in judgment ; though, 
where particular circumflances appear 
favourable for the delinquent, aiid are 

reported to the Sovereign, he may ob- 
tain a remiflion of the fentence. 

But even the Sovereign cannot, ex- 
cept in cafe of nobility, alter the fen- 
tence of the law, and decree a lighter or 
more grievous punifhment, according 
as there' ftppears to be ^ greater or lefs 

O 4- degree 
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ft 

iigici of malice 2nd insqiihy ia tlie dr^ 
cittiitftinces c^f Ih^ criBMna) a&. Thera^ 
lore all tfas|it the writers abore^nMcntionecif 
and others, have learnedly writteor aboal> 
proportioning of puni&meotai to the 
4ifFerent degrees of atrocity which dH^ 
tinguifh Crimes, is by no means ap-r 
plicable to the Nature of out €rk&inal 

From thefe dbfenration^ with r^fpeCk 
t6 Grimes, let us pafi in ofder Xo th^ 
eonfidcration of Pufiifliments, 




CHA? 
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CHAP, n. 

Of Puni/hments, 

"pfjn^ment loiA beea briery define4 
by GtFOttu*» to wboTe dtefinition Set- 
d(n and Pij^^fiiJbir/'fubfcril>e, to be " ao 
evil of fiifiFering oo account of fome bad 
adioa ; malum paffionU 0b malum aSiio^ 
mV Sut this does not feem to be si 
complete definition ; for manj evils may 
be fuffer^d ^n confequence of fome bad 
a£t|Wbich cannot pcoperly be called Pur 
nifhments. Befides^ Punifhments arc 
often iafli<^ed^ not only for crimes of ^^mr 
puJftMy but aiie of f^niffim ; Tvhich laft 
are not at all comprehended within the 
above ^finition. More amply defined* 
f hefeforet a Puni/hmetU is dn evil which 

a delinquent Juffers mwilHnglyt h *^ 
6 ' order 



\ 
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order of fome lawful fuperior^ on ac^ 
count of fome a£i wilfully done ivhich the 
law prohibits^ Qr of fomethitig omitted 
nvhich the law enjoins^ 

From hence it follows, that any pain 
or fuflPering, willingly fuftained, fuch as 
the penance or mortifications enjoined 6r 
fufFered by Romifh priefts, or any mif- 
fortunes or loffes which we fufFer by ne- 
ceflary confequence, cannot be confidered 
as Punifliments. It is, for inftance, a 
misfortune to a child to be reduced to 
beggary on account of the forfeiture of 
an offending father, but it is no Punifli-^ 
ment. The evils likewife which fub- 
je6ts fufFer, from the weaknefs or ini^ 
quity of government, are misfortunes^ 
but not Punifhments. Thefe cafes, as 
Puffendorf obferves, who agrees in his 
refledtions with Selden^ are fatalities in«» 
cident to mankind, fuch as fire, fhip-r 
wreck, ficknefs, ^c. 



CRIMINAL LAW. 303 

Accidents alfo which happen in con- 
fequence of delinquency, cannot be 
deemed Punifhments : As where a de- 
linquent, in the profecution of a criminal 
li£t, lofes hi^ health, or i? beaten or 
wounded; the pains or fufferinge in« 
^i£|^ed on him b^ the party injured, ojf 
by any other than the fovereign power, 
are not, properly fpeaking, Puniflxments, 
but afts of hoftilitv. 

From what has been faid, it appearSf 
that Puni/hment is not only an evil Jufi 
fered unwillingly^ but is alfo infliiied by 
fome lawful fuperior^ on account of fhc 
violation of fome mandatory or prohibitory 
law. As the learned Selden obfervest 
the antecedent crime is the eflence of 
Punifhment ; and he very properly ob- 
je£ts to that remark of Plato^ which ig 
in fubftance, Non punitur quia peccatt/tm 
ejlyfed ne peccetu^^ 

After 
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After defining what PiinkhiAeiil; is, 
the ne&t ftep kada to^ coafider tlte Qj^ 
|it}r and Proportion of Pumihixieats^, 



SECT. IL 

Of the ^ality and Proportion of 

Punif^tmniii. 

T T has been much difputed among thq 
learned} whether Punifhrnent ift to bet 
^ireded according to CQqiiautaliv9 or dif* 
IxibutiTis jufiice* 

They who refer it to diftrihutive juf* 
tice argue» that as more grievous Puni£h-» 
ments are inflided on enormous offeiuU 
ers, and llight ones on more petty 
criminals, therefore their quality is dif^ 

tributive. To which it has been anfwered, 
T'hat the proportion obferve^ iaPunifli- 

inents 



-^ 
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mneum is iconfequentlftl, or by acoUknt; 

afid that <uch Proportion is not the firft 
or princif^al dbjed of confi^cration : for 
that, ki iflffiiiSing Ptmi&ment^, it is noit 
H'edefflkrf to compare one crime with 
another, and weigh the preportion they 
refpe£tively bear, in order to adjuft ade- 
qiittte Pumflifnents to ^ach; but that 
every crime fhould be examined obftrad^ 
edly, and a heavier or lighter Puntfh*-* 
ment decreed, as is me^ requiike £or 
the ptfblic good. 

But thrs anfwer does not appear fatis- 
feftory; for, in order to regulate the 
degree of Punifhment vvhich it is requif 
(Ite for the public good to inflid for dif- 
ferent crimes, a compatifon muft be 
made between the difierent fpecies of of- 
fence ; ^and befisre it can he determincdt 
what degree df Punishment is iiece&rf 
for 'the i)ublic good, we infuft carefnlly 

examine^ 
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exaiAine, in wh&t degree the publi€i 
iafety or happinefs Is injured or endan« 
gered by the crime in queftion ; which 
examination neceflarily fuppofes a pre- 
vious comparifon between the reipedivtf 
criminal ofFences* 

Private men indeed may, in the heat 
of revenge, confider an injury by itfelfj 
without any comparative view ; but the 
calm and difpaflionate mind of the legif^ 
lature, in adjufting Punifhments with a 
view to the public good, is naturally and 
unavoidably led to a comparifon of the 
crime under confideration with other 
crimes which injure fociety* 

They who are of opinion, that Pu-* 
nifhments are to be referred to commu- 
tative juftice^ feem to imagine^ that Pu^ 
nifbment is due to offenders in the 
nature of a contraft. The judicious 

5 Author 
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Author of the Hiftorical Law Triads has 
accuritely traced the confequences arifing 
from this principle of confiderihg Punifh- 
ment as a debt^ and has fhewn how this 
notion made room for compofitionSf 
which by degrees took away the right 
of private revenge. 

Nothing more, how'ever, can be meant 
by faying, that Punifhment is due to 
him who has offended, than that the 
magiftrate has a right by law tQ inflid 
Punifhment on an offender; for he to 
whom any thing is due, or the creditorf 
has a right to demand the thing due 
from the debtor ; but it would be abfurd 
to fay, that the criminal hath a right to 
demand Punifhment from the magiftrate. 

If we confult the evident and natural 
operations of the mind, we (hall find) 
that we cannot coniider in What degree 

the 
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ike piji)Iic good Is ttnptred or cad«n«- 
gered^ unlefs vrt zt ihf Amc titm foui^ 
iider the degree of the ctime in qiicfttQil# 
wbich ooniifderation is oBCeflarUj rela**' 
th^. If, for inftanoey a ritft » the kiitij 
of offence under contemplatioii, the mvod 
of the legiflator is utiavoidahly 'led, by a 
chain of ideas, to compare it with the 
greater or lefTer fpecies of offences of a 
iimilar nature* 

As the mind nattirally rifes in its 
comparative view^ if it cottipaires this 
ciffeiKe with rebellion^ it perceives, that 
the latter tends more immediately and 
dtre^y to the prejudice and danger of 
fhepublic good5 than tiie former. Again^ 
as the mind lowers the fcale of compa- 
xifon, and compares a riot with a pri^ 
niaPe njffhdt^ it pexxxives^ that the former 
hath a more immediate and dif e6k ten** 

ieocy to ifnju!P€ the public t^baa ^e '\ax^ 

ter. 
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ter, and confequently concludes, that a 
riot is an intermediate offence, which 
ought not to be punifhed fo grievoufly 
as an a£t of rebellion^ and yet more fe« 
vcrely than a private ajfault. So that 
the legiflator does not confider the crime 
by itfelf, but examines it with reference 
to other offences, and regulates his Pu-- 
nifhments according to diftributive juf- 
tice. 

Monte/quieUy likewife, (eems to declare 
in favour of diftributive juflice; as is 
evident from the contents of the 4th 
chapter of the 12th book of his Efprit 
des Loix ; and alfo in the 1 6th chapter 
of the 6 th book^ where he fays, " It is 
** effential to obferve a certain harmony 
** among Punifhments, becaufe it is ef- 
•* fential to prevent a greater Crime ra- 
" ther than a lefs/' 

Vol. L P It 
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It remains now to eonfider the (fiffe^ 
rent £nd» of PuntihaieBfcr 



S E C T. nit 

Of tie differ m Emit if Pun^^ 

TETANY have confidered the Ends of 
Punifhment only under a twofold 
divrfionj that is, with relpeA to tW 
amendment of the delinquent, and ther 
exacfrple of others : to which ibme have 
very properly added a thirds which is 
retribution to the injured* 

The Gircumi);ance of examplet which 
is fo often infixed upon, does Aot ieem 
to have fo much weight as is often 
afcribed to it ; for delinquents ^xt ff e*- 
quently hardy enough to perpetrate the 

mbft 
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ihoft atrocious Crimes, even vi^aea tnAlt^ 
favors ate, for the fame offences, ex^ 
piring before their eyes, with all the 
dreadftil cifcumftatices of agony and in* 
ferny. 

Men whofe deprived difpofitions lead 
them to the perpetration of capital of- 
fences, are flightly, if at all, affeiS:ed by 
the fufferings or puniihments of others. 
The violence of their inordinate an4 
vicbus appetites over-rules all confide* 
rations of danger to themfelves, and ef« 
faces all impreflions made on them by 
the deplorable fate of other offenders* 
Their imagination prefents nothing to 
them but the advantages they expert to 

reap from their fucoetsful vlflany on one 
hstnd; and the delafii^e hopes of cOndeaU 
AienT: Or impunity on the other. 

If ever the dread of ptifiifhment, of 
tsa tertor *f exaM)^M) comes ««rolli th«iy 

• * Pa thought, 
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thought, fuch refleftions are foon oblite-* 
rated by the more flattering profpedts 
which flrike their fenfes, and corrupt 
their judgment. The End of Punifli-^ 
ment, therefore, with regard to example, 
appears to be of lefs confideration than 
is generally imagined. 

Grotius divides the different Ends of 
Punifhment into three diftinfl: fpecies of 
utility : the firfl, regarding the offender; 
the fecond, refpe£ting the party in- 
jured ; the third, concerning every one 
indifcriminately : and in thofe divifions 
Puffendarffollovis him. 

It would be to no purpofe to enter into 
their nice difquifitions about the right 
of infliding Punifhment in a State of 
Nature, land to whom it belongs. It 
feems needlefs to prove, that fuch right 
naturally belongs to parents or precep* 

tors; 
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tors : but Puffendorf feems to be juft in 
his objediion to Grotiusj who thinks it 
appertains to every one who has judg- 
ment to exercife it, and is not contami- 
nated with the fame vices* 

Nothing however feems more evident, 
than that the kind of Punifhment, which 
has for its End the amendment of the 
delinquent, cannot be extended to death; 
and Puffendorf s objediion to this , pofi- 
tion, feems to be rather fubtle than folid. 
Where wickednefs is incorrigible, he ob- 
ferves, the jufter opinion is, that it is 
better for the delinquent not to exift any 
longer j and he quotes a number of au- 
thorities in fupport of this refledion. 

But when we fpeak of Punifhment 
with refpedt to the amendment of the 
•criminal, we certainly mean his amend- 
ment in this life, which is abfolutely de« 

P 3 feated 
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featcd by putting him out of the world ; 
und therefore the difcuffion of this point 
doen not properly belong to this head, 
which eonfiders the End of Punifhment 
with refpeft to the an&endmeqt q( the 
criminal. 

Whether it be for the benefit of a de- 
linquent) deemed incorrigible* to be ex- 
cluded froni fociety, or to remain in It, 
i? more than human judgipent (^n de- 
jeripine : For it is at le^^ft poflible, that 
the deliaquent whom we fuppofe irre- 
claimable, might, if indulged with life, 
forf%ke the habitude of evil ; and we af- 
fume greater fagacity thjiii belongs to 
our finite comprehenfion, when we prc- 
fume to decide, whether it is better for 
a crinainal, with refped to himfelf alone, 
to die or to live, 

Befide(^ wheo ihfdl we pronounce 9, 
delinqueat to be irreqlaimable ? As w^fh 

who 
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vbo lafeptfr «p4fr 4n9gcrow8 bodily 4if- 

CuTes, oft^n re;ov«r 4ft«.r th^y havp beea 
4e«me4 incurably j £p criiniaaU, tbopgh 

arrived tQ ifegjnoft eKeeffive pitch of pio- 

fligncy* often reform after they have 
been judged irredaifnable. There is a 
ftronger analogy between the natural and 
politioil body, th»fl is generally fup- 
poTpd. Now> ihould we not condemn 
4 phyfiQi^n who ihould order his patient 
to he put to death, becaufe he conceived 
it to be beyond the power of medicine to 
rcftore him? How then fhall we juftify 
the legiilator who commits his political 
patipnts to the hand€ of the executioner, 
perhaps on the firft appearance of a ds^o* 
gerous dillemper, without applying pro- 
per remedies to procure their recovery? 

» 

In political, as well as in natural ma- 
ladiefi, we miift leave fomething to the 
pperations of Nature. Her efforts often 

P 4 jaccom- 
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accomplifh what human art and policy 
cannot eflfe£fc; and it feems to be the 
moft unpardonable rafhnefs and injuftice> 
to confign criminals to death as irre- 
claimable, without trying every expedi- 
ent to work their reformation. 

This End of Punifliment, however, 
which Selden reckons among the final 
caufes, and which propofes the reforma- 
tion of the offender, fhould be purfued 
with great caution and moderation. 
And as Punifhments of this kind do 
not extend to death, they fliould be cal- 
culated rather to reclaim the delinquent 
by their equity and lenity, than to drive 
him to defpair by their rigour and igno- 
miny, which can have no other effe<3: 
than to render him delperate in focietj. 

As to the fecond End of Punifhment, 

which regards the benefit of the party 

a injured, 
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injured, that, according to the writers 
above quoted, is obtained eithert 

i&y By cutting off the delinquent* 

2dly, By depriving him of the means 
of doing mifchief, which may be cflFedled 
by his imprifonment or banifhment* Or, 

to 

3dly, By reclaiming him from evil. 

Through thefe feveral heads Puffen^ 
/for/ follows the fteps of Grotiusy though 

they both feem to have treated this 

point but fuperficially. They confider 

the right of private revenge, direfted to 

the enda above enumerated, as exercifed, 

either by the injured perfon himfelf, or 

by fome indifferent party ; but under 

this head, which refpe£ts the intereft of 

the party injured, they have taken no 

notice of fpecific retribution, which feems 

to 
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$0 be a very matisml poUit for confide^ 
Nation ; for thoygh the <^eath^ imprifon^ 
menti or banifhment of the criminal, 
may be ewfi^ercd as fome fort of re- 
(Compence to the injured, yet, if properly 
^uuUwdf it w, with refpeft tp him, 
father a gratifipation of revenge, than a 
jrftribution, The fuffering of the cxir 
ininal is of no more real fervice to him, 
than it is to any other individual in for 
ciety, farther than as his pafEons are 
inore iirritated. The End of Punifhment, 
therefore, with refpefit to the interefl; of 
|he iqjuredf is not anfwered, when no 
ypal utility or recompence refults to him, 
apd he reaps no other fatisfa£tion thau 
that of private revenge : for revengei 
though it is a reafonable foundation, yet 
it is by no means a juft End of Funifh^- 
inent, which ought where it is practica- 
ble, to provide recompence for paft injv^- 
riePj a^d fecurity againft future wrongs. 

With 
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With regard to the third End of Pur 
liifhmenty s^s it concerns every one indif- 
priminatelyi the xqodes of accomplifhing 

it are the fame with thofe mentioned 
lender the laft head \ for the general in- 
tereft and fecurity can be procured by 
no other means» than by putting the 
delinquent to deaths by cofifining, ba« 
pilhipg, or reforming hini. 

Th^ h^ad pf fpecific retribution, how- 
ipyeft does qpt beloqg to this End of 
Puni&rocqt, finge t^nx can fee due only 
^o the injure^ P^^^ hia^felf. 

The foregoing rcBedions, reipeiSing 
Cbrimes and PuniihmentSi will prepare 
the way for the confideration of Crimi*- 
aal Laws. 



CHAP. 
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CHAP. III. 

S E C T. I. 
Of Criminal Laws, 

IT is reafonable to fuppofe, that) at the 
firft inftitution of human polity, the 
enabling of Laws in Criminal Cafes was 
the principal, if not the only objeft of 
Icgiflative attention ; and as Criminal 
Laws feem to have been the firft, fo they 
flill continue to be the moft important 
concern of legiflation. 

The celebrated Montefquieu obferves 
in his Efprit des Loixj that the liberty 
of the Cititizen depends principally on 
the excellence of the Criminal Laws. 



All 
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All nations, therefore, more efpecially 
ours, which boafts of Liberty for the 
principle of its confiitution, ought to be 
particularly felicitous ♦to carry their Cri- 
minal Laws to as great a degree of per- 
&£don as human policy is capable of 
advancing them. 

« 

In order to approach the nearer to 
this perfeft ftate, we ought always to 
keep in view the ends which we pro- 
pofe to accomplifh by enading of Cri- 
minal Laws. 



SECT. IL 



Of the Ends of Criminal La^os. 



rpVERY wife legiflature wilU in the 

enaSing of Criminal Laws, have ir 

in contemplation, rather to prevent that* 

to puniih Crimes } and while they cha- 



fiUe the delinquent, wlU «fldeiltbttr td 
fefoitt the m&n. 

Th<: bbjedk of their toncefi)} ihtte^ 
fatti will be, 

r 

I ft, By the judicious ]^nning of thtf 
Law, to create, by reafoning, a priori^ a 
deteftation o£ the erime foi-bidden. It is 
tAt fuffitient that a Law i& merely plrd« 
hibitory and penal, but it ought fifft, by 
dint of reafon and peHuafive isrguibeiitf 
to convince the judgment, that fuch pro*- 
hibition and penalty are juft and expe^ 
dient for the good of fociety ; for men, 
in moderate governments efpecially, arc 
to be led more by reafon than terror^ 

2dly, Their next cart will be, to adapt 
SMUd proportion Puniihments, as nearly 
as may be, to the different d^reee of 
oliiebces. 

Sdly, 
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3dly, They will ordain, that rcpara^ 
tlon iiiayy in all cafes ti?here it 1% poffiUe^ 
be made to the party injured, by th4 
Criminal i For all Laws are imperfofl 
tirhichi by the punifhment of the delin- 
quentii tend only to gratify the revengtf 
of iht profecator, without providing for 
his recomp6nce« 

4t6Iy) Mtid Iftftly, They t^U ordain^ 
that kiAsfk&xdtk be »ad« to the Sate for 
Uk kifttty done to the g uv < in ime w » bf 
diflttfbifig the peaee^ cc tid«tii% tfao 
j^iirf of lb6iety< 

Thefe feem to be the principal objeds 
which the Law of Nature, and right 
Reafon have pointed out for the atten- 
tion of Lawgivers. All political Laws 
which contradid the Law of Nature and 
Reafon, are abfurd and unjuft. Go- 
ytnuncQts are relatively good or bad* 

6 ia 
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in proportion as their political inftitu-* 
tions are conformable to tbofe immutable 
Laws* 

But as moft States, and our own in 
ibme degree, appear to be governed hj 
a fyftem of policy not only inconiiflettt 
with, and repugnant to thefe native 
liaw8> but alfo contrary to the conftir 
tuent principles of their refpc£live gd- 
vernmcnts ; it will be worth our enqiwy 
to examine the frame and tendency, of 
our Criminal Laws, both with refpefi: to 
the principles of natural reafon and of 
ftate policy. 



i •_ 
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S E C T. UI, 
Of the Criminal haws of England. 

T^ H E fevcrity of oar Griiaiital Lavs 

is not only an object of horror, but 
the dtfpcbportio«i of them U a fubjeft 
fat cenfure. Ail degtMs of offeaee ai« 
con&nmded ; aii pn^drtkb of pai)ith«- 

ment is deflroyed. Th«y feem to 
breathe the fpirit of Dracoy who ufed to 
&7« that he pumfiied all crimes with 
death, faecauie fmall crimeB deienred 
death, and he could find no higher for 
the greatefi 

But if we attend to Reafbn, the mif-- 
trefs of all Law, ihe will tell us, that 
pucifliments (hould, as nearly as poflible, 
btvt proportion to the offences commit- 

VoL. L CL '^ J 
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ted ; and that it is both unjuft, and in« 
jurious to fociety, to inflid death, except 
in cafes where the offender appears to 
be incorrigible. 

Two queftions naturally occur> on the 
examination of this fubjed : 

!• Whether the magiftrate has a rigbt 
to take away the life of a. delinq^iit, 
othcrwife than in cafes which woulif qih* 
danger the public fafety ? 

2. Admitting fuch right) ' whether 
there is a neceffity for exercifmg it ? 



C H A.P, 



. -»- ^* jV^'^'V ,-%:'-"> 






Criminal law* t?; 



c H A 1*. iV* 

SECT; i; 

Of the Right of infliEiing Capim 

PumfhmentSk 

WIT«t refpeft to the Right df Pil- 
nifhment in general, it muft bb 
allowed, that the magiftrate can have no 
power, but what he either derives origl- 
tially from the people, who, by common 
confent, agreed to tefi^n their natural 
rights for certain purpofes, Und tindet 
certain conditions } or what he acquires 
by neceflary implication, as means requi- 
lite to the end of government for thci 
common good ; upon the principle, Salm 
populi Jiiprema kx. 



0^2 Novf 
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Now, it Is clear that the people could 
liot poflibly transfer a right which they 
could no% lawfully claim themfelves. It 
will be allowed, that no one has a right 
to take away his own life ; confequently> 
fince he himfelf can, in no extremity 
whatever, put an end to his own beings 
he cannot have given the magiftrate a 
right of infliding death upon him ; and 
the ^rgaotent^ which would endeavour 
to prove the s&rmntivti might with 
tqiiuil force iie applied if^ vjisidication (^ 
fuicide. 

It is indeed alkdged by th^ wrhers on 
this fubje£t» that the right in queftion ia 
t>ot transferred, but relinqut&ed, which 
is a nicety fiot readily conceired. 

Puff^udqrf ^x%nt%^ that as Puniflament 
is fomething inflided on the unwilUog> 
and as that cannot happen againfl: ar 

man's 
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mitCs m\l which he buiog^ upoa him- 
felf ; therefore it U difficult to explain 
how a man can have the faculty of pu- 
nifhing himfelf, and be capable of mak- 
ing a transfer of it to another. 

This difficulty he eftdeavows to ft^e 
thus:-*^A8, feys hct in natural bodieslt 
by the mixture of many fimplea^ a com- 
pound may be produced, in which quar- 
lities are difcovered not to be found iii 
any of the fipple ingredients i fo bodies 
politic^ compoTed of feve^al memberS) 
may have rights refultiog from their 
unioot which' are not inherent in ai^yF 
individual : ther^ore^ continues he^ the 
magiftrate or fupreme body politic may 
have a right of infliding punifliments, 
which was not before in any individual : 
9q4 this, he adds, is e^fily accounted 
for, if we fuppofe thftt every one bindt 

himfelf, not only toproteiQ: others, but 

0^3 to 
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to bend his ^hole force againft him 
vrhom the magiftrate deems worthy of 
ptmifliment. 

To this it may be objected, That ia 
this obligation, by which every one is 
fuppofed to be bound, the criminal him- 
felf muft be included ; and Puffendorf 
had before very juftly obferved, that no 
one can be under an obligation of devotr 
ing himfelf to punifhment ; confequently 
this way of reafoning does not folve the 
difficulty. His arguments indeed, on 
the whole of this point, feem rather fpe-* 
cious than fatisfadory, and his objedion^ 
rather verbal than fubftantial. 

It is true, that the right of inflicting 
punifhments^ eo nominej was not in any 
individual previous to civil inflitutions j 
for Puniiihments, ftridily confidered, are 
creat^ires of Civil Society « 




J 
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NeverthelefSf iadividuals, in a State 
of Nature, having a right of private re- 
venge, though every exercife of fuch 
right is, properly fpeaking, an ad of 
hoftility, and not a punifhment ; . yet 
Puniftiment, or the civil right of public 
vengeance, was fubftituted in lieu of fuch 
patural right of private revenge, which 
belonged to every individual in a State 
of Nature. So that the diflindion ap- 
pears to be merely verbal ; and what in 
a State of Nature was a right of private 
revenge in every individual, is, in. Civil 
Society, a right of punifhment in the 
ihagifltrate. 

From hence it is evident, that the 
right of punifhment in Civil Society can- 
not juflly be extended beyond the limits 
which reafon prefcribes to private re* 
venge in a State of Nature* 

CL4 This 



I 



I 
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This nght of priyate rercoge maj be 
Tuf rendered or transferred to the magi^ 
ftrate i but no one can give the magtftrate 
an axbitrary right over the life of ano- 
ther. Even in a State of Nature^, onis 
aiukn c6uld no( jiift4y take away the life 
of another, but i«i cafe of abfolute ncr 
oeffity to fave hia ow& Every One has 
^ftainly a right to defend his pnfoa 
and his property againft violenc^^ ^nd 
to kill the Gallant, if he cannot 
otherwife feture bimfelf and hk poffef* 
fions. 

• « 

The defence of our poflfeflions, ulti- 
mately confidered, is in fa£t the defence 
ol om perfonft ; for if s» aggreflpr in- 
iradea otir property wit}i^ force, an4 w« 
aare reiblutely determined to maintaisx it* 
^our perfon. then becomes the immediale 
object of defence. 

But 
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But aU expedients (kould be tried be« 
fore we proceed to this deadly extremity;. 
That nothing but apparent neceffity can 
julHfy the flaying of the aggreffcn-, is 
evident from the tenor of our laws, 
which decUrey that the danger, in which 
the flayer Is, mufl be fo great, as thax iz 
appears to have been otherwife inevi« 
table ; and that the defence ought to be 
alwa^ys even unblameable> and not td 
take revenge. 

The law will not altow it to be juili* 
^able, in cafe of ^^ defendendo^ to kill 
^^j one, even though we are aflauUed> if 
tfte party could fly from the danger 5 
and the Law will not countenance 
feigned flight, in order to gain breatht 
and fall on afrefli, but it mufl be a flight 
from neceflity, as far as the party cai2» 
until he is driven by the aflailant to a 

wallt ditch) river, or fome fuch extre^ 

mity. 
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mity, fo that there is a moral impojQibU; 
Uij of efcaping his purfuit. 

The reafontng upon which this prin- 
ciple of law is founded, plainly demon- 
flrates, that necefEty alone can juftify us 
in ufing our power over another's life; 
and at the fame time proves, that we 
aftually retain, and may lawfully exer-^ 
cife this right in all fuch cafes of emer* 
gency* 

Hence, therefore, it may be con- 
eluded^ that we have not parted with 
the right of inflicting death to the ma- 
giftrate, fince we retain it in the only 
inftance in which we can lawfully exer- 
ctfe it. Indeed it is, in its own nature, 
incommunicable \ for, as it appears that 
we can only ufe it on the occafion above 
fpecified, when our own life is in imme- 
diate or unavoidable danger, confequentr 
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ly, before the inagiftrate cm interpofe, 
that occafien ceafes, 

Biri: if this right is thus incommunl^ 
cable, it may be aiked, whence the nia-» 
gtftrate derives the power of life and 
death, which he has an undoubted right 
ta inili^ in cafes of murder ? 

To anfwer this queftion, it will be ne- 
ceflary to confider the natural right of 
revenge in a more extenfive view. Hi- 
therto we have examined it, only fo far 
as it belongs to the party injured or at- 
tacked; but there are relative as well as 
jibfolute rights. 

Men, in a State of Nature, have not 
only a right to defend themfelves, but 
they have a right, nay it is a duty en*- 
Joined them by the Law of Nature, %o 
protect and defend each other ; and this 

• obligation 
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c^ligatioa ia more or Idk biadmg, as tt^ 
relation or connection bet\2ii^ea them and 
the party injured ia more or lefs remote. 

. If therefore!^ one is uojuitiy attacked> 
aad in danger of being overcoiHa by 
equal force, the Law of Nature epjc^m 
every one pr eiei&t to yield him^ affiftaace; 
for it is a common caufc to reiSfl lawlefs 
might. The affiilant therefbi^> 09 feeond, 
has the fame rigltf of refiftanee agaiuft 
the aggreflbr as the party iojufed \ and^ 
if he cannot dth^rwifc fubdue hkn^ mtf 
lawfully kill hia^ 

If, for want of aflifiance, the paf ty St* 
tacked is (lain by the aggreflbr, a right 
of vejageance belongs to thofe who fur- 
Tive him \ and they will be more or lefa 
keen in the profecution of this right, as 
they were more or lefs intimately con- 
nefted with the party ilain. 
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As the Autibor of tlie Hiflx)nca! Law 
TraQs judicioufly oWcrveSj wtry hei* 
«oui« traufgrcflfeft of the Law ^ Nature 
t^aife^ iodlgtiation in all) and a Iceeii 
defiK toliave the criminal brotrght to 
condign punifliment. Slighter delin- 
quencies are lei^ regarded. A flight in- 
jtiry ioat to a flranger, witli whom we 
liai«« no comKEtton, ratfeth our indigna- 
tkMi, it is true; lyot h faintly, as not to 
prompt any violent degree of revenge. 
Tfaoe ^a&m in this cafe being quiefcent* 
YaniAeth in a moaaieiit; but a tnan's re*- 
ikMmtnt for an injtny dme to himfell^ 
or to ^ae with whom he u oonoed^d, it 
an adtive paffion* whicfai is gratified in 
ftuniihing the ddinquent in a ttiea&M 
corre^pofidtag ta the ioj^ry. 

Now, in the cafe of murder, nothing 
can correfpond to the injury but the 
death of the delinquent. The deceafed 
is not in being, confequently no repara- 

.^ 3 ^^^ 
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tioa icao be made to him. And it H 
againft the obvious fuggeftions of Reftfoil 
to fuppofe* that a pecuniary or other 
£itiafadioa or compofition with the re- 
lations, can atone for a voluntary ha-» 
micide. 

The Author atjote quoted fays, that 
fuch compofitions were only confid^x^ 
as reparations in a grofs way of thinking. 

A crime of this nature therefore it 
inexpiable in this world ; for as the of* 
fender muft be fenfible, that the confer 
quence of the criminal a£t deprives hiin 
of an opportunity of making reparation 
to the party flain> he ihould likewife be 
made fenfible, that no fatisfadtion to thofe 
prejudiced in the fecond degree, canab- 
folve him from the penalty due to his 
crime; for Reafon pronounces, that a 
delinquent who has committed a crime 

inex-» 
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inelpiable in this life, fliould be excluded 
ftom exiftcncc in this world. 

* This right of vengeance belongs not 
only to the relations of the deceafedf 
but to every one in a State of Nature ; 
* for it is every man*s concern and inte- 
reft, to fecnre himfelf againft a delin- 
quent who is fo depraved and defperatc 
as to commit a crime of an inexpiable 
nature. Every one may apprehend that 
it may be his own turn, and there caa 
be no fecurity againft a murderer but his 
death. 

Againft other injuries a man may not 
only take fecurity, but in cafe of viola- 
tion, may obtain fatisfadion ; whereas, 
agsdnft a murderer, no fecurity is valid, 
fince he can obtain no recompencei if it 
prove ineflfeiSual. The vengeance there* 
fore taken on a. murderer, is not a re- 
I venge 
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veoge of triumph vrfaich regards tii^ 
crime paft, but it has £ov its objed tlic 
future fafety of all ; and vengeance di- 
ibcSloA id dbts eod may, in a State o£ 
Mature^ be lawfully exerci&d by any 
iifie» 

GcerOy fpeaking tjf tfce Rights of Na- 
tare> wlikh be lays are not founded or 
o|:iaion, bat innate in us, OKsntions ne*«* 
wcnge by way of illuftratidn. Revea^e 
ht defines to be» that by Mrloch we repei 
violence atid aojitiry hj means of ddSence 

and vengeance. 

Was it oeae&ry^ tMmj autbodties 
ftti^rt he adduoed lo provie diM tiatural 
right "Gi reicQge to he in eiirery one in a 
State of Natiitnc. Therefiace, at lise am^ 
fiitntiom of the trivil ftaAe, it confequeal^ 
fttfied by seceflary and isaat impliostiotgi 
to tke ma^cate^ iff ho is zitmeA svith die 

ftrength 



- 



CRIMINAL LAW. 141 

fh-ength or the whole body ; fo that thera 
is tio occ£t(ioft to fuppofe k formal and 
u&ual trafisfeh 



Thus it appears la cafes of murder* 
which admit of no reparation, the ma- 
giftrate may lawfully infli^f^ death, from 
the apparetit juftice and heceflity of his 
e^iterctfrng fuch power for the commod 
good; ind his right is nothing more 
thdn the common rjght of vf ngeance^ 
which every one had againft the pcr^ 
petrator of the inexpiable crime of 
murder. 

Lord ILile feems to admit that in 
cafe of murder, the Law of retaliation 
was juris naturalis ; and that in other 
cafes the lex talionis was juris po/itivi. 
Of all other crimes, as has been ob- 
ferved, the party injured might obtain 
a recompence, and fecurity might be 

Vol. L R had 
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had for the future ; but in cafe of 
xnurdei^y no reparation can be made to 
the injuredt and the furvivors can have 
no fecurity but the death of the delin-> 
quent. 

Tlie magiftratef theni having a right 
to infii£t death in cafe of murder, as 
being an inexpiable crime, let us exi^ 
mine whether there is a neceflity of 
extending capital punifhments to othet 
cafet.^ 



CHAR 
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C li A P. V. 

SECT. i. 

Of the Necefftty of infliSiing CapU 

tal Pumjbments, 

* 

MANY urge the iicceffity of Ca- 
pital Punifhrnenty and plead the 
original confent of mankind to its 
infHtution, with their implied and tacit 
confent to its continuance. But thefe 
pleas do not prove fanguinary Laws to 
be either juft or expedietit^ 

How many favage and abfurd cuf^ 
tomSf which prejudice once idolized as 
facred) are now happily abolifhed ? Such 
is the inveteracy of habit, that it will 
give a fan^on to the moft unnatural 

R z and 
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« 

and horrid praftices. We read of In^ 
dian nations who ufcd to feaft on the 
bodies of their deceafed relations# When 
Darius afked thefe favages, on what 
condition they would eoi^ent to bura 
their dead^ after the Grecian faQiioq ^ 
they aflared him that no inducement 
whatever could prevail on them to adopt 
fuch a practice. When, in like manner, 
he demanded of the « Grecians y on whjil: 
terms they would agree to feed on their 
deceafied frieads, after the iodian oifi- 

torn ; they received his propofition with 
horror. 

* 

It was thought neceflary aiiiong our 
rude German forefathers, to facrifice cap- 
tives taken in war, and geaeral alfcnt 
gave a> (aoiflion to tbe inhuman ouftom. 
But the prefent age is too polifliedtaald ve^ 
fiaed, not to hold this favage ppi€tiee in 
abhorrence. 

We 
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Wc need rtot^ however, tcfort to fuch 
lifftaiit iiiflAoces to> prore the triumph 
of ettAom over reafon and hunuinity; 
Scarcr two centuries have dapfed^ firxce» 
undrr the eftablUhifrent of Lsmf and the 
iiaiii^iaii of Religion, a pradice prevailed 
m tlm country, of burning thofe brave 
Imt unfoftunate Marfyrs to opinioD^ 
vrhom the intereft^ perfecutions of po^^ 
pifh bigots marked out for facrifice uil- 
der the name of Heretics. Nay, it wa« 
no longer fince than the 29 Car. IL (not 
•one hundred years ago) when the laft 
badge of religious perfecmion in this 
country^ the writ de Hare4ico eomburendoi, 
was abdliihed ; but the pra&ice of burn- 
ing heretics ftill prevails in thofe coun* 
tries where religion is impiouflty per- 
verted to Hind the underftanding, and 
to harden the hearts of its votaries againft 
their fellow-iSfeaturea, 

R 3 Thefc 
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Thefe abfurdy unnatural, and brutal 
pradices are, however, juftified on the 
footmg of neceflity, and in many places 
have obtained general aflTent, and re- 
ceived the fandion of Law. But no ne*^ 
ceflity, no general aflent is of force 
againft the Law of Nature, There are 
immutable and eternal relations of things 
antecedent to all human inilitutions, 
which fix fuch certain boundaries to 
fight and wrong as no Laws whatever 
pan either limit or exteqd. 

The violation of Law, fays Gordon^ 
does not conftitute a crime where the 
Law is bad, but the violation of what 
ought to be Law is a crime even where 
there is no L^w, The eflence of right 
and wroijg does not depend on words 
find claufes inferted in a code or ftatute-r 
book, much lefs ppon the conclufion^ 
^nd explications of lawyers, but upon 

6 reafon, 
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reafon, and the nature of things antece- 
dent to all Laws. In all countries, Rea<^ 
fon k) or ought to be, confulted before 
Laws are enaded ; and Laws had better 
to have never been made where it is not 
confulted. Reafon is, in fome degree, 
given to all men j and Cicero fays, who- . 
ever has Reafon has right Reafon ; 
that Virtue is but perfe£t Reafon ; and 
that all nations having Reafon for their 
guide, all nations are capable of arriving 
at Virtue^ 

Laws therefore muft be founded on 
Reafon, otherwife they are ufurpations 
on the natural rights of mankind : and 
no general aflent, or fuppofed peceffity, 
can give them that validity which they 
do not derive from their own juftice and 
e:!i:pedience. 

An obligation from one individual to 
another to do an illegal or. immoral ad, 

r : R 4 ty 
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bj the Law of the land is told in I 
and by the fame reafon all obligations t6 
public Laws are void, wh^n they are re** 
pugnint to the unalterable principles o£ 
right rea&Q and moral virtue. 



SECT. IL 

Tbifame SuhjeB amtifwed. 

PARTHER, with refpeG: td tht he- 
ceffity, which is the grand argument 
for Capital Punifhments^ it may be obf 
ferved from experience, that what was, 
and in fome places dill is, deemed nc- 
ceiTary, has among us been found to be 
inexpedient and inhuman ; and we per-* 
ceive that the abolition of fuch barbarous 
cuftoms is attended with no inconveni- 
ence, but, on the contrary^ produ^ivc 

c^ iniiaite improvem eat# 
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Ih truth, W€ arc apt to be fivaycd too 
much' by political maxims^ and the pre^ 
tended neceffity of things : there ifS 
many j^inciples in the admlniftration of 
government inconfiftettt with right rea* 
Ion and ftr}£t juftke, Which politkiA 
cafuifts attempt to vindicate by the ge^' 
neral plea of neceffity, and by makinigf 
fubtle and Extravagant diftindions be^ 
tweeh political and moral virtue, v^hicli 
have no real foondation in nature. 

The bulk of the ][)eopIe, from their 
indoknce and incapacity, judge ercrf 
model to be perfeft to which they ard 
accuftomed ; and think whatever is, ia. 
neceflary to be done. They are enemies 
to innovations, becaufe they are too 
Ihort-fighted to perceive the good wtich 
may refiilt, or too inert to oppofe the 
incottveniencies which may ehfiie, from 
a change. 

How 
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« How many revolutions have taken 
place, by which fociety has been im« 
provedi which, when they were firft in 
agitation, were deemed Utopian and chi- 
merical ? How many projedors have 
beeb deemed mad and foolifh, becaufe 
their countrymen were blind and obfti- 
»ate? What violent oppofitions have 
been made in this kingdom to many new 
legulation^, which, upon experience, 
have proved of fuch uncommon utility, 
that their moft eager opponents have at 
length petitioned to be made partakers 
of what, through ignorance and perti- 
nacity, they had before ftrenuoufly re-* 
jedted. 

Though the ftate of fociety, efpecially 
in this kingdom, is greatly improved, 
there is ilill room for farther amendment ; 
and we are yet many removes from the 
perfedion we are capable of attaining. 

SECT. 
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SECT. m. 

Farther Continuation of this 

SubjeSi. 

XTOLUMUS leges jinglU mutari, 
was the anfwer of the Earls and 
Barons at the famous Parliament of 
MertQUy where the Prelates endeavoured 
to procure an ^.&. to alter the Commpi) 
Law, and fubflitute the Qvil an(l Ganou 
Law in its {):ea4. 

This anfwer, though extremeljr fpi- 
rited and pertinent at that time, has been 
fince quoted with great impropriety by 
thofe who have oppofed new inftitptions. 
Many obftinately perfevere in a beaten 
tra£t, though rugged and unpleafant, 
rather than deviate into an untrodden 
path, however fmooth and inviting* 

There 
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There arc certain aphorifms, which 
men of weak minds or interefled views 
are always feady to apply, for want of 
iblid reafons to fupport their objections. 
When any fcheme of improvement is 
offered, hundreds will tell you, that 
innovations are dangerous^ for one who 
is capable of pointing out where the z^ 
.prehended daAger ties* 

Should this maxim prevail in the ex* 
tent to which fome are defirous to ftretch 
It, our laws would become, like thofe of 
ibme eaflern nations we read of, immu- 
table* But innovations are then only 
dangerous, when they are not founded 
OQ reafon and juftice, and when they arc 
not introduced at a proper time and with 
fiutable caution* 

If we are deterred from attempting 
|sisto¥atsraay for fear of focae uncenaia 

3 danger 
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danger in the experiment, we mttft be 
content to labour under all the miC^ 
chiefs and inconveniencie$9 which timet 
and a chaqge of circumftances, bring 
on^almoft every inftitution, however 4ex« 
pedient jmd unesceptioaable at iu on- 
gmal (Aahllihmetit. A$ circumftaiioei 
Ytrj) r^pdUks^ ihould undouMedly ac^ 
commodate its .fyBatm to foeh a varia^^^ 

HoOTBiwr fx)litical cafuifts may pnde 
themfeiYeS'in fubtilizing and reconciling 
mffiral xepngnanoes with public n€ce!ffity» 
we may venture to conclude, that wha&« 
ever fliocks the common fenfe and feel- 
ings of mankind^ is faulty in its original 
eflablifhment« 

Nothing can be more oppofite to na- 
tural reafon, than the confounding the 
differept degrees of crimes, and with 

indif- 
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indifcriminate feverity iofliding capital 
puniihmenta on unequal offences. 

To imagine that fuch rigour will de*-( 
ter delinquents from-^offiending, is a vain 
fuppofition. The dread of future pu-» 
nifhment^ however formidable and ine^* 
vitable too, (though it is feldom.that 
offenders think puni(hment unavoidable)' 
makes but inadequate and impotent im-^ 
preffions on a man, while under the 
prefent predominancy of an impetuous 
paflion; as is notorious from the veryr 
flender effcAs of religious fears on true 
believers. 



SECT. 
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SECT. IV. 

Confideratlm of Authorities on this 

SuhjeB, 

\ Syftem of government, founded on^ 
or fupported by, the neceffity of 
inflicting Capital Punifhments with fuch 
indifcriminate fevcrity, muft be efta- 
bliflied againft the fundamental prin- 
ciples of the Law of Nature and Right 
Reafon, which forbids us to take away 
life unlefs to iave our own, or avenge 
the death of another. But happily fuch 
necelfity feems to be, in our free conilir 
tutioUf piurely imaginary. 

Lord Hahf whofe opinion deferves to 
be highly refpe&ed, is, it muft be con- 
fefled, an advocate for this neceiCty^ 
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" Although, he obferves^ many fchool- 
men and canonifts are of opinion, that 
death ought not to be inflicted for theft, 
yet the ncceffity of the peace and well 
ordering of the kingdom hath, in all 
ages and in almoft all countries, pre* 
Tailed againft that opinion, and annexed 
death as the punifliment of theft.'* And 
in further fupport of this neceffitjr, his 
lordihip refers to Covamwias^ where, 
he tells us, this cafe is learnedly dif* 
fmted. 

Upon confuhing CovarruviaSy his o^- 
fiion appears to be, that thefts fhottld 
be puniibed capitally, where they ara 

flagrant either in quantity or quality \ 
and his reafon is, ^^ hecaufe men make a 
jcft of lighter puniftiments/* 

Here it is to be obTerved, that the rule 
tit pmufhment, according to the reafim- 

ing: 
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Ihg of Cwarruvtdi^ is to be regulated 
by the meafure of diftributive juftice; 
and the punifhment to be either capital 
6r hot, aCcordirig to the Quantity or 
quality of the theft. 

Bat the crime of theft, eonfidered 
abftraAedly and byitfelf, does not ad* 
mit of any diftindlioti of punifhment ) 
for though with regard to the party 
robbed, the theft is more or lefs grievous^ 
according to the quantity or quality of 
it ; yet, with refpe£t to fociety, the bad 
tendency of it is equally the fame^ and 
the crime equally flagrant* 

Upon this principle Ptato framed his 
Laws, when he ordained that, If any 
one Was guilty of public theft, tvhethei* 
it was of gfeat or little Value, he fhould 
incur the fame penalty; for that fid who 
took a thing of trifling value, lliewed 

Vol. L S the 
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the fame dilpofuion to thefts as be wha 
fiole things of greater value. 

This Law of Plato^s is agreeable to 
reafon. For the Law (hould never make 
a diftindion between crimes of the fame 
ipecieS) though particular circumflances 
attending the criminal a<3;» may be a 

foundation for the magiftrate to extend 
mercy to the delinquent. 

But as Cwarruvias is of opiniofi) that 
the rule of diftributive juflice ihould be 
«bferyed in different fpecies or degrees 
of the fame crime^ why it may be afked, 
(hould not the fame meafure of diftri- 
butive juftice be maintained between one 
crime and another ? And why fhould 
theft be puniflied with the fame capital 
rigour as murder ? Perhaps the bed an^ 
fwer that can be giveOf is that of Dra€d% 
above mentioned* 

To 



»' * 
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' To argue for the neccflily cxf infilft- 
ing deatlH upon this foundation) ^^ that 
men make a jeft of lighter punkhments/ ' 
is to realbn upon a pvincipie whidi noiy 
be csrried farther Cban fhofe V9im ad^ 
vance It perhapa fortfee, or would trHfe 
It to extend. 

It will not be denied, that there are 
many ffigbt crimes which merit only 
tight pnnilhments, and to thofe who 
make a jeft of them they are certainly 
no punifhments. But becaufe they Ibfe 

their efFefl: and become the jeft of oflFend- 
ers, will it be faid, that therefore their 
feverity muft be increafed ? Is it not ob- 
vious, that if punifh'raents are to be in- 
creafed OH thi9 aeeownt, they may be 
apggravated tiil att fiighr cfimes' aremadft 
capital ? Sttcba^fyfiem of kgi(kttiofi» as this 
reafomng tends to eftaUiA^ V9(ysAA indeed 
breathe tlve true fpirie o£ Dpac^^B laws*. 
« » S 2 BefideSf 
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Befides, in truth, it is not the nature 
or degree of puniihment, which makes ' 
it either ^ jeft or a terror ; but the na- 
ture or difpoiition of the fufferer. Many 
delinquents make a jeft of capital puniili* 
ments, and fmile at axes and gibbets ; 
while to others* the (hame of public re- 
prehenfion only» is worfe than death. 

Admitting, however, that the terror 
of capital punifhments had the fame ef- 
fect on all, yet it is againft the Law of 
Nature to inflid death for the prevent 
tion of crimes of lefler degree than 
murder. 

As the Annotator on Lord Chief Jus- 
tice Hale obferves, not only Schoolmen 
and Canonifts were c£ opinion, that 
death ought not to be inflicted on theft, 
but it was likewife the fenfe both of the 
j£wi/h and Roman Law» ; and though, 

as 



i 
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as his Lordfliip fays, the principal end 
lof puniihnient is to .deter men from 
offending, yet it will not follow from 
.thence> that it is lawful to deter them 
at any rate and by any means- 
Obedience even to juft laws may be 
Enforced by unlawful methods. Efi ptene 
piodusyjicut rerum reliquarunty fays Cice^ 
rOy m his Epiflle to Brutus* And again^ 
in his finft book of Offices, Eft tnint ulcif- 
rendi ^ puniendi modus • 

But, in truth, experience evidently 
teaches us, that capital punifhments do 
not anfwer the end propofed. And 
many among the beft and wifeft men 
have recommended lenity and . moderji* 
tion in punifhments ; and fuch fyftems 
have been found to make the moft or- 
derly and well difpofed Citizens. 

S 3 Crotius 
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Qrotius fifoogly recommeods it t6 t)i 
CShrillkn prioees^ to copy the euofiple 

ei Sahaco king of Egypti $i priiiee of 
laoft diHiaguifhed piety, who, as Di<kio^ 

rus tells us, changed capital puakhmenta) 

with good fuccefs, into ftated kind of 

labour : And indeed we learn from hif- 

tory, that die nations, whofe civil infti- 

tutions have been moft applauded, have 

)ipt puniftipd theft capitally. 

^intilian yctj juftly remarks, that 
no one will doubt, but that if it is pof* 
fible to reclaim the guilty, as it is al*^ 
lowed to be (ometimes poflibie, it is 
much better for the commonwealth to 
^re their lives than to puniflx theni 
capitally* 

We may readily 4dmit, that the tru« 
meafure of huqian punifhment ihoul4 
be governed by the general intercft of 

the 
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the ilate ; but we may fkfely deny that 
the intereft of any free and well regu» 
lated ftate requires capital puniihmeht 
to be tnfiided) except in a cafe Where 
the fafety of the (late demands it. And 
we contend, that there are mort efFedual 
methods of police^ by whidi criminals 
may be amended themfelveS) make repa- 
ration to the injured) and by thfeir pu- 
niflxments become a living and daily 
fxample .to others. 

In this country we have never known^ 
that any addition to the feverity of p^**- 
piflimenta hafi had the intended efFeA of 
cheddag ikt progrefs of thefe crimes 
againft which they were diredled. We 
have at this time a remarkable inftance 
to the contrary, In the ad of parliament 
for the more fpeedy execution of crimi- 
nals in caTes of murder, and for anato-* 
mizing their bodies after execution* 

S 4 This 
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This Law was no doubt well intended, 
and bad a ftrong appearance of anfwer^-i 
uig tbe good end for whicb it was cal-* 
culated. Nevertbelefs experience bag 
proved its incfBcacy ; for tbe number of 
murders bas ratber increafed than dimi*»> 
xiiihed 0nce tbe paiTiQg of that afl. 

It mufl then be admitted) that tba 
feverity of puniflbments does not lefiea 
the number of criminals ; and fuch ri* 
gour is more particularly inexpedient ia 
our free conftitution, in which the Judge, 
in capital cafes, muft pronounce tbe fen-» 
tence of the Law, and the fovereign has 
no power to alter it, though be may fe-^ 
mit it by pardoning the offender. So 
that the exceflive rigour of the Law pro^ 
duces this dilemma, that a criminal 
muft remain totally unpuniftied, or un-»« 
dergo a fentence too grievous and fevcrQ 

for the offence, 

The 
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The arguments of the old writers, 
and fome of later date, fuch as Grotius 
and Pttffendorf^ &c. cannot^ as has beea 
obferved, be applied to our conftitution. 
Their reafoning is calculated for the me- 
ridian of thofe. governments, where the 
fovereign might alter, difpenfe with, or 
mitigate the Law at pkafure. But m 
•our conftitution there is no medium, ia 
capital cafes, between feveritj and im-* 
punitjTt 

It has been remarked, that the writers 
above-mentioned recommend lenity and 
moderation in punifhments, though 
they, and in particular Puffendorfj de- 
clare their opinion, that it is not unlaw-* 
ful to inflid capital punifhments in cafea 
pf theft, ^c. for the public good. 

Bat, in truth, feverity in puniftimcnt 
Cannpt tend to the public good, unlefs 

iuch 



^ CONSIDERATIONS^ (wi 

i^uch feverity is ^rarranted by the Law'of 
Nature, to which all ^ucoan bws and 
fentciices Ihould be referred. The fubtle 
diftiikliodft which philofophers and po* 
Iitktacis have efiablifhed between moral 
tod .political good« has beca produdive 
0& and applied to jtifttfy th^ moft unna-* 
tural infianceflt, of cruelty and iojuftice* 
It h a diftin&ion founded on the Yanity 
and arrogance of men bewildered in ipe-^ 
dilation, who have proudly ereded 9 
fyftem of their own, in oppofition to that 
of Nature and Rdafon. A fyftem ifrhich 
aiBJbition finds its intereft in fupporting 
^ainft the common fenfe and undoubted 
eights of mankimL 

^ To this dangerous refinement, how* 
ever, we may oppofe the authority of the 
poet> 



Nunquam 
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ifmguam aliud natura^ aliud' /afienfia, 
dicit. 

JUVENAU 

tf • . . . • • « , 

And we may venture to lay, that j% 
police founds on the unnatural priui* 
ciples of fuch a diftia<^oni U a m^n(lrou% 

fuperftruaure. : 

< 
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S ECT. I. 

Of the Cau/es nohich have produced, 
the Severity of Punijhmmts. 

IF we enter into an accurate and poli- 
tical inveftigation of the caufes which^ 
gave rife td the cxceffive rigour of Pu-- 
nifliments, we fliall be more clearly con-^ 
Vipced that their hard nature is unfuit**^ 

able 
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able to otir moderate and free conflitt;'* 
tion» 

• 

This examination likewife will lead 
«s to account for the errors of thofe 
writers^ who argue in fupport of fuch 
ligour, n eflential to the public good, 
Inienfibly biaffed by the prejudice of 
education, and blinded by the habitude 
of living under partial conftitutionSf 
where the intereft of the governing was 
miflaken for the public good) they 
framed their notions accordingly, and 
thotight every feverity lawful, which 
tended to fupport ?Lnd eftablifh the am- 
bition, and avarice of the rulers over 
their opprefTed and injured fubje£ts« 

It is not from the ignorance of legif- 
lators, th^t good and equal laws are not 
inftituted. But it arifes from wilful er- 
rors In the original frame of political 

con« 
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conftitutions, or to accidental revolu- 
tions, which fet up and eftablifli an ia<^ 
tereft in the governing^ fuperior to» and 
diftinft from the intcrcft of the ga^ 
i)emed. 

At the firft inftitutk>n of civil govern- 
ments, whether they are fuppofed to be 
ellablifhed by ufurpation or compad; 
that is, in other words, whether they 
are defpotic, or comparatively free ; the 
interefl of the rulers has been the firfiy 
or at lead too much the principal, ob- 
jedl of confideration. If they are efta- 
bli(hed by the firft method, the ufurper 
maintains by terror what he acquired by 
force : and thus fear, as Montefquicu ob* 
ferves, is the principle of defpotifm. If 
they are founded by the fecond method, 
the people are too apt to compliment 
the magiftrate in whom they confide, 
with too much power and iniiuence. 

A8 
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, Aa \t b the tiature:of povrar to be ea^ 
inroachingt the iiden watch every op--* 
portunity and take advantage of every 
revol^^tk to. exteod their iway* £n-» 
eroachments of this nature fometimes 
pafs in filence ; nay they are frequently 
countenanced by the public voice of a 
hiaficd or deluded iiuhitude, fill at 
length they are claimed as prerogatives^ 
und. confirmed aa part^ of the conflitu^ 
ti0n> ttnder the fanfiion of fevere penal* 
lies: And as> in fucb partial and ill 
conilhuted ftates^ it is not fo much dieir 
^concern to prevent . and reform as to pu* 
niih, fo the feverity of the Laws holds 
an equal and rigorous meafure through* 
put the various modes of tranfgref&CKi. 

w 

\ 

Such gpvernn>ef«t8 feem to be founded 
on the reafoaing of Thr^ytnachus iti 
Platoh Republic, who there defines juf- 
tice to be ** That which is for the inte- 

*• reft 
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*^ reft of the fuperior :^ And adds, that 
the greateft injuftice is produdlive of 
the greateft happinefs, as in the cafe of 
Iperfed tyranny. 

When fuch a fyftem howerer is onc^ 
cftabliftied, many caufes contribute to its 
fupport : The prejudice of eduction ia- 
fluences many to thidk that thofe regu- 
lations muft be juft and expedient) which 
their grandfathers agreed to, and thdu: 
fathers approved : The timidity of otbei^ 
and their iudifFerence to public coaceiro^ 
makes them tacitly acquiefce under Itt-- 
ftitutions whidi their judgment coa^ 
demos. Men of mild and philofc^^c 
difpofitiOBS cultivate the arts and rcience9» 
and leave the wheels of government to 
the rotation of Chance ; and the ambi- 
tion and avarice of another clafs mikfi 
it their intereft to uphold fuch a par- 
tial fyftem, which affords them a dan- 
gerous fcope of afting as public rot^- 
*" . 3 " bers. 
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berS) petty tyrants, plunderers, and 6:^-^ 
tortionerft. 

As in all governments of this kind the 
principal end of policy is to fupport 
this unequal and injurious fyffein^ and 
as every thing which tends to that end is 
honoured with the name of political vir- 
tue, and zeal for the public good ; there- 
fore little care is taken of the morals of 
the people, and where they are depraved, 
no endeavours are ufed for their reform 
nation ; but they are doomed to death 
for expiable crimes, in order to fave the 
legiflator the trouble of rcdreffing fuch 
private evils, which are in truth the true 
public concern ; that they may be more 
at leifure to provide for, what they call, 
the Public Oood, which is in faA no* 
thing but the intereft of a few. 

Thus the unhappy wretches^ whom 
poverty or habitual depravity have infti- 
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gated to the eommiffion of capital of- 
fences, fall deplorable vidtims to the 
feverity of laws iiiftituted by injuftice 
and ufurpation, upheld by ignorance, 
inattention, and intereft, and fandified by 
cuftom. 

» 

Legiflators, however, ought to pre- 

fcribe laws not merely from mechanical 

habit, but from rational principles. Their 

defign ought to be to redlify the difpofi- 

tions of mankind, and make them in 

love with juftice; and this oi^ght more 

particularly to be the intention of the 

laws in our happy conftitution, as fince 
the revolution efpecially, it really has 
the public good for its objedt, which in 
moft other governments is only a pre- 
tence. 

• 

There is yet another caufe too, which 

has contributed to the feverity of puniih- 

VoL. I. T ments, 
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itent$9 aod whkti iiriiee frcxn a miilake% 
thoufh pef haps a kitdable principlef that 
las the tfkA o^f paffioa iu tke kgiflatuMr 



SECT. H. 

Of tie J^effs of Pajfton in $be 

hegifltaure. 

pERHAPS the greit fererity of o«r 
Laws has befen in fome degree owioi^ 
to their having been made JUgrcMe int^ 
on fome fudden occaficny vrheti a tooAi^ 
nation of atrocious circumflakocesi iiJ^ 
tending fome particular ofFefl^e> infiaiofii 
the Law-givers. 

Men in the warmth of refentmem^ 
naturally endeavour to inflift thofe pe^^ 
nalties on delinquents which are moft 
terribte ;o t^ireir owa imaginations ; and 
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4b nothing is more terrible than death 
to thofe who pofiefs eafe and affluencci 
they therefote deem Capita) Punifli- 
inents to be univerfally the ftrongeft ob- 
jeds of terror. 

But it is wrong, in fuch cafes, to 
judge from our own feelings, unlefs 'we 
could put ourfelves in the place of the 
criminals who are the objeds of our 
confideratiop. Men, who are capitally 
guilty, are fuch as are generally tired of 
life in the manner they hold it ; and 
who therefore commit crimes to better 
their condition, or put an end to their 
being. They generally make their ad- 
vances to the wickednefs they intend to 
perpetrate, with the view of this alter- 
native before their eyes ; and confe- 
quently the terror of death hath not 
fufiicient influence to deter them from 
their dc/perate refolution. 

T 2 We 
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We learn from experience, that, in 
thofe countries where punifliments are 
mild, the minds of the people are more 
afFeded by them, than they are in other 
places by more fevere ones. This leflbn 
alone is fufficient to teach us, that we 
gain no other end by the feverity of pu- 
nifhments, than that of hardening the 

minds of the people, and adding defpe- 
ration to depravity. 

But in order to prove more efFe(3:ually 
that rigorous and fanguinary laws are 
inconfiftent with our free and moderate 
conftitution, it will be proper to take a 
view of our Criminal Laws in all their 
different relations. 



CHAP- 
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CHAP. VIL 

SEC T. L 

Of the different Relations of our 
Criminal Laws, 

m • 

THE Baron de Montefquieu ob- 
ferves, that all laws fhould.be re- 
lative to the principles of the govern- 
ment, to the nature of the climate, to 
the morals, maimers, and religion of the 
people; and, laftly, to the number of 
inhabitants. Let us therefore proceed to 
examine our Criminal Lav^rs in thefe va- 
rious refpefts. 



T 3 S E C T, 



• . 



4;8 CONSIDERATIONS on 



SECT. H. 

Of Criminal haws with relation /<i 
the Principles of our Government, 

npHAT all Laws fhould be framed 
correfpoadent with the Principles 
of the Government where they are obli- 
gatory, is a political axiom not to be 
controverted* Severe Laws, it will be 
allowed) are bed calculated for the fup* 
port of defpotic power; but moderate 
Governments are \o be maintained by a 
mildci: fyftem. 

It yrOiv\A be eafy to prove, fays the 
writer laft quoted, that in all, or moft 
of the ftates in Europe^ the rigour of pu- 
niihment has diminilhed, or augmented* 
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In proportion as thef approadj^ed to^ 
ward8| or dwiated fram, Liberty. 

The trnth of this propofition may be 
llluftrated by various inftances drawn 
from hiftory. It has been remarked by 
tbc Cbinefd writers, that, on the evo of 
of a revolution^ there was always a great 
increafe of rigorovs puniihments ; and 
that a corruption of morals kept pa^so 
with their progreffive feverity. 

This trmh may be farther exempU^ 
ficd^ by taking a ihort review of the 
jSthcnion Government. To fearch for 
the author of every fucceffive change 19 
the frame of tibeir Laws, would be aQ 
obfcur€ and endlefs enquiry* It will 
be fi^ci^nt that theh: rigour was mi- 
tigated in proportion as Liberty gained 
^rength and afeendency. 

T 4 Jt 
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It is well known, that Draco the 
Archon^ in the thirty-ninth Olympiad, 
punifhed almoft every trivial offence 
with death. They who were convided 
of idlenefs, or who ftole an applei were 
doomed to fufFer the fame fjate with cri- 
minals who committed murder or facri- 
legc. Therefore Demades is remarked 
for having faid, that Draco % laws were 
not written with ink but blood. And 
Draco himfelf being afked, V8[hy he made 
death the punifhment of moft crimes, 
gave the anfwer before alluded to, 
" Small crimes deferve it, and I have 
"no higher for the greateft." During 
. his Archonftiip the people groaned un- 
der tyranny and oppreffion. 

But, in the forty-fixth Olympiad, Solon 
being Archon, he repealed ^11 thofe 
bloody Laws, except that onjy. which 
concerned murder. This wife legif- 

3 lator 
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lator endeavoured to refcue the people 
from the burden of opprefiion, and 
laboured to correct the abufes in go« 
venment, by reforming the manners of 
the people, which is the only efFedtual 
method, 

•I 

He introduced fuch a mild fyftem of 
Government, and eftabliflied fuch a pru- 
dent equality, that though the executive 
power and magiftracy contipued in the 
bands of great men, yet the inferior 
people were fecured from oppreffion, 
and admitted to fome fharc in the Go- 
vernment. 

Though SolojZj however, ufed the pre- 
caution of making the Senate take a fo- 
lemn oath to preferve the laws, yet his 
care was not fufficient to fecure fliem 
from the innovations of lawlefs and am- 
bitious men* 

Some 
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Some time after, the tyrant Pyft^i^ 
ius deqpriTed the Jthemans of their li- 
berty, and though he himfelf and hia 
Ion, as Plutarch informs us, did in a 
great meafure adhere to Solonh inftitu- 
tiottS» yet they did no); follow them as 
laws, butobferved them as wife and pru- 
dent counfels, from which they departed 
whenever thfcy found them to interfere 
vnih their intereil or inclination* 

This tyrant's family being expelledt 
Sokm\ ){iftituti<H)8 were ref^ored by Cfy^ 
tbenesi but they were afterwards vio* 
lated when tyranny ^gain reared its headt 
and the form of the Government was 
changed, firfl by the Four Hundred, an<| 
then by the Thirty. 

In theje feveral revolutions^ ufurpv 
ation was fupported by feverity. Mil4 
lgwi$ W^re changed for more fanguinary 

inflitu*- 
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inflitutions ; and the people wbo oppofed 
fuch tyranny were difpatched out of thtf 
way, while they n^ho acquiefced, werq; 
cnflaved. 



It was under the ufurpation of thi 
Thirty, that an attempt, as Plato tell^ 
us, was made to put a Citizen to death 
pnjudly, which Socrates oppofed, and 
thereby drew their hatred upon him* 
Their Government was fo cruel and ty-* 
rannical, that PlatOy who was then a 
young man, being invited to take a fhare 
in the adminiflration, declined it, though 
jnany of theni were tfis friends a»d rc4 
}ation$. 

The fame obferyations will hold good 
iivith refpefi; to the Roman Government. 
In the |days of their freedom, their Laws 
^vere mild, and their morals pure ; but 
)vhen tyranny and ufurpation lorded it 

ovef 
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over their liberties, then the Laws be- 
came fanguinary, and the people corrupt. 
Offences multiplied with penalties, and 
feverity having a natural tendency to de- 
bafe the mind, it confequently deftroyed 
the dignity of Virtue. 

9 

The Laws, as Montefquieu obfervcs, 
during the reigns of their Kings, being 
inftituted for a people compofed of fugi- 
tives, flaves, and plunderers, were un- 
commonly fevere. Had the Decemvirs 
confulted the true fpirit of the Com- 
monwealth, they had not given place to 
thofe Laws in their Twelve Tables ; but 
as they entertained views of tyranny, 
they had no intention of adiing with a 
fpirit agreeable to the conftitution. . 

The arbitrary defign of the Decem- 
virs was evideijt, from the capital pu- 
niihments they decreed againfl the au- 
thors 
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thors of faiirical pieces, which were 
quite oppofite to the fpirit of a Re- 
public. But men, who intended to fub* 
vert public liberty, were afraid of writ- 
ings which might roufe the fpirit of 
"Freedom. 

* 

After the expulfion of the Decem- 
virs, all the Penal Laws which they had 
enacted were in fa£k abrogated. They 
were not, it is true, repealed in form; 
but the Lex Portia^ by which, as Ltvj 
tells us, it was ordained, that no Roman 
Citizen fhould be beaten or put to death, 
rendered them entirely ufelefs. 

Livyh remark on the Romans was, 

• • • ♦ 

about this time, ftridtly true : for no 
people ever (hewed greater moderatioa 
in punifhments. 

If, befides the lenity of punilhments, 
we confider the right which the accufed 

had 
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liad of going away before judgmecrt^ 
we ihall find that the Roman Laws were 
ftridly conformable to the fpirit of Ftee^ 
doin» 

Sylloj who confounded tyranny^ anar^ 
chy, and liberty together, feemed, by his 
inftitutionSi to generate crimes. Among 
other things, ijt was forbidden by the I4X 
Cameliay that any perfon (hould endea- 
TOUT to ingratiate himfelf with the armyj 
ib as to difpofe them towards ferlring hx$ 
Jsarticular imtereft, which was nothing 

Inore than laying a fhare £3r cuttii^ oiF 

» 

any commander who ihould prove ob- 
noxious to the tyrant. 

All Sylla^s puniSxments ordained the 

interdi&ion of fire and water ; to which 

Ge/ar added the confifcation of the delin* 

quent's goods ; fince the rich, preferving 

their efta^ies in their exile, were lefs cau- 

lioiM d! committing Crimes. 

Let 
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Cet ue> however, ^mpare the Lmm 
of R^mc under a Cammonwe&tthi vnth 
thofe in force under the Csfars^ when 
even the mUd ^n^i^i^ made it treafiMM- 
able to be the author of Lampoons and 
PaiquinadeS) though levelkd at private 
|>erfon:84 

A8 GordMy hi his Difcourfes on To* 
titus^ takes notice> Augvfius^ in thia' 
provifion, confulted hi» own fecurity^ 
without Teeming to do fo. He found 
his own fanauary in providing one fqr 
others; and regulations made for his 
own defence and gratification, had thef 
appearance of \ fpirit altogether public 
and difinterefted : for, if contumelict 
caft upon private perfons were high trea« 
fon, what muft it be to meddle widi the 
l^rtnee 6r his Adminiftration ? 

Ib the time of Atn^ftus^ he who e3C« 
foM &e gaUimtries ^ a Lady of Qua« 

litjf 
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lity, or the foibles of a Patrician, was 
deemed to bear hoftile purpofes againft 
the Commonwealth; nay, every adul- 
terer was adjudged a traitor. 

How the feverity of the Laws was in- 
creafed by Tiberius, and fome of the fuc- 
cceding Emperors, is too well known to 
need any animadverfion : they who are 
acquainted with hiflory, know the cor- 
ruption they Occafioned, and that, at 
length, they involved both the rulers 
and the governed in one common ruin. 

• It IS obfervable, that in this kingdom 
the feverity of our Laws has been chiefly 
extended imder the reigns of the mod 
arbitrary of our ancient kings. By the 
common Law of Englandy there were 
few cafes in which oflfenders were not al- 
lowed Benefit of Clergy. It was denied 
only in treafon, petit treafon, and facri- 

lege J 
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leg^.; ^^ P^^^ in facrilcge, the ordinary 
ix^ight have allowed it, if he pleafed. 

While the feudal fyftem remained irt 
Its full vigoury even murder was not pu-* 
biihed capitally ; but the murderer was 
compelled to make compofition with 
the relation of the party flain, paying 
a fum, rated according to the rank of 
ifxe pffftjn i;ijled, befides a fine to the 

The r^afdn why murder was not then 
cafitaly ibems to have been, becaufe thei^ 
notions were at that time jtoo crude to 
ieonfider the crime as a^ injury to the 
estate ; they confidered it only a preju- 
dice to the relations of the party^ and rt> 
the Lord ; and the compofition and fine 
were thought compenf^tjlons jto them for 
the loft of a kinfman and a vafial. T|iey 

Vol. L U bfoi 
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had no idea of the injtiry done to Go- 
vernment, by difturbing the peace, and 
endangering the fafety of Society* Pub- 
lic Good was then fo imperfeftly under- 
ftood, that Crimes were conddered in no 
other light than as they affeded the in- 
jured individuals, and thofe with whom 
they were immediately conne&ed. 

Befides, as the greafeft part of the na* 
tion was then martial, and might ht 
deemed as one continued encampment, 
every man was confidered in a capacity 
to defend himfelf, and it was thought 
unneceflary, and perhaps impolitic, to 
afford him that protedion from the Laws, 
which he ought to derive from his own 
vigilance and valour. 

But, as policy grew more refined, they 
began to conceive the idea of a Crime 
againft the ilate, and then ordained a 

fine 



CRIMINAL LAW. 291 

' fine to be paid to the public Filk likewife. 
At length, they difcovered the neceflity 
of taking away the right of private re- 
venge from individuals, and putting it 
into the hands of the magiftrates. Hav* 
ing attained this degree of improvement, 
it became the care of the legiflature to 
direct this pov^er oyer the lives of the 
fubjedls, in a manner moft agreeable to 
Ihe ftate of civilized refinement. 

It is remarkable, that the firft who 
reftrained the Benefit of the Clergy was 
Henry Vll. a politic and ambitious Prince> 
who fupported a precarious title by rigo- 
rous inftitutions ; and by later Statutes 
it is entirely taken away, in a multitude 
of offences. But what appears moft ex- 
traordinary and unaccountable is, that 
the greateft part of the Crimes for which 
offenders are excluded from their Clergy, 
have been declared capital fince the Re- 

vqlution. 

U a If 
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If the propofition above quoted is true; 
•* That in all or moft countries of Europe 
the rigour of punilh meats has dimimfhed 
Dr augmented in proportion as they ap^^ 
preached towards^ or deviated from, Lw 
feerty ;" then how (hall we reconcile Hba 
pratSice, fince the Revolution, with the 
principles of the conftitutfon ? 

It is well known, that at the Revolu- 
lion the plan of Liberty was extended* 
and our religious and civil Rights at that 
time received confirmation and enlarge- 
metit.' Here tbea9 one might €oiK:(ude» 
there wat room for a milder fyftem of 
£iovernment. 

Nevertbelefs we find, Aat the fum of 
topital puni&mcnts has beei) confiderabljr 
ai^;meQted fince that happy period: and 
llien 4baft certainly tfe an error in iegi- 

flature. 
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fiature, wh^n Laws are enaded againft 
the principles of the conftitution. 

The ruling principle of Go¥ernmenf 
iQ this kingdbm is allowed to be Liberty { 
but our Criminal Laws feem rather eaU 
ciliated to keep flav^ in awe, than to 
govern freemen. They feem to contra^ 
di£i: all nodont of jiiftlce, and confound 
all diflinfiions of morality. By the ig^ 
nominy tibey impofe in many cafes, they 
bend the mind to the lowefl: fiate of fer^ 
TiCude: by the rigour they indifcrimi- 
nately inflid, they adopt the principlci^ 
ia£ defpotifm, and make iear the motive 
of obedience. 

Defpotifm itfelf may^ indeed, teach 
us milder inflitutions ; for we are told* 
that in RuJJta^ during the reigns of the 
late Emprefs Elizabeth^ and the prefent 
Emprefs Catherine the Second, no jnale-^ 
lai^ors have been put to death. 

U 3 Like 
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Like bad mafters^ v^ho are readier la 
chaflife than inftrud their fcholars^ we- 
have adapted our Laws rather to punifh 
delinquents than to prevent crimes. But 
fuch Laws are fo far from having a ten* 
dency to reform the morals of the people, 
that, by expofing them to ruin and igno- 
miny for flight oflFences, they are ren- 
dered defperate in their fortunes^ and to- 
tally loft to all fenfe of fhame. Their 
punilhment ferves only to prepare them 
for greater crinpies, till, at length, they 
^re fent out of the world by the hands, 
of the executioner, when, by the wis- 
dom of the legiflature, they might have 
lived for the benefit of Society. 

It may be affirmed, that were the in- 
jured themfel ves to be intrufted with the 
right of revenge, their fen fence woulcl 
not, in general, be fo rigorous as that 
of the Law; for few mei> in the prefent 

civilized 
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civilized ftate have that violent refent* 
meat againft many offences which the 
Law has expreft, and we find that they 
rather fuffer crimes to go unpunifhed, . 
than to be the inflruments of punifhing 
them too feverely. 

. ThuSf by impumty> wicked men are 
coafirmed in the habitude of evil^ till 
they become totally corrupt and aban- 
doned; and thus the laws counteract 
their own end. They tend to corrupt 
ratl^ th^uai reforn^ jthp p^or^ls of the 
people: they are repugnant to the dic- 
tates q£ reaiba and juftice ; and diame« 
trically oppofite to the principles of our 
conflitution« Let us now fee whether 
they correfpond vwth the patpre of the 
jpKmjitf. 



U 4 SECT. 



fig^ GOI^SIDteTElAttaMSMi 



SECT. III. 

Of Criminal Laws in relation to 

the Climate, 

TF the dominion of the Cilnawc, as 
^ Montefquieu Siffirins, is the iii5ft l6ive-a 
reign o3f all dominions, vrt ttiiy tefafQfe 
to aflert, that our Laws in criilrfnll cifek 
4re by no me^^iis calculated to ^ttc3t'^ 
tices of the Climate. 

It is n«)tdriou8 even t6 k prdfefb) 
that the Climkfe 6f this cotifffty is ftSch 
is fubjefts th€ natives to a-g^ftWfti and 
inelancholy, which renders thdfti IrtfUSek 
in their condition, and diflatisfiea with 
their very being : fo many deftroy them- 
felves even in the lap of good fortune, 
that the crime of fuicide is deemed to be 
the natural growth of our foil. 

How 
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How impolitic therefore is it to make 
capital punifliments fo frec^uent, among 
people wlio have fo little dnead of diflfo- 
lution, and among whom natural caufes 
are fuppofed Ito ciohtar t6 occafion a /^-» 
dium vita ? 

The terror of death can have little 
inlhience over their mifadai^ wba:we;4rf- 
titote of thofe requifitee^ whic;h m |hev: 
apprehenffion give a relifh to exiftence^ 
and it is no wonder that they hold life 
cheap, who want thofe enjoyments «; 
when many, who are bleft with all that 
fortune can beftow to render life agree- 
able, do not think it worth their -pre* 
fcrving. 

Such fanguinary Laws, inftead of cor« 
reding, ferve only to increafe this vice of 
the Climate. This is fo obvious, that, 
without farther animadverfion, we pafs 
on to the next head of confideration. 

CHAP. 
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CHAP. VIIL 

SECT. I. 
Of Imws with reference to Morals. 

IN treating of Law8 as relative to Mo^ 
rality, we muft Qonfider, i. How 
Laws contribute to form the Morals of 
the people. 2. How the ftate of Morals 
tend to influence legiflation. Laws 
ihould fometimes lead, and fometimes 
follow. They may, at one time, be 
made inftrumental towards forming good 
morals, and at other feafons they muft 
^n4 to tb^ habits of the fimeSf 
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SECT. lU 

How Laws contribute to form 

Morals. 

¥ AWS may infenfibly lead people to 
the pradice of Moral Virtue, by 
eftablifhing fuch fixed priiy^iples, pre-^ 
(bribing fuch rules of adion, and infti- 
tuting fuch modes of government, as 
vrill neceffarily give a Ij^ias to the minds 
of the people, and of courfe ultimately 
affea their Morals. 

The greater degree of independence 
which the laws eftablifli, the more gene- 
rous and ennobled will be the fentiments 
pf the people. From that generofity 
many moral virtues will take their rife, 
though many political inconveniences 

|Bay occafionally enfue from it. 

That 
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That freedom and elevation of fenti- 
ment which accowpanic* independence, 
is attended with a confcioufnefs of im- 
portance, ^nd.Si tlecent pride, .wbich wiU 

not Aoop to bafe and fordid pradices. 
It ccMitributes to render men juft, bene- 
yolent, and gratefuL If th^y are ren- 
4&cc(l haughty by their independence, 
ILfid too ibrupuloas i^ eKACting re(pe6^ 
tfaey will make ample returnfi in civilkj 
find integrity* They will xli^lay a bol4 
fkXkd n^nly fpirit even in their vkeg^ 
which will xiot be of a fordid or ielfi£b 
nature* 

As the Laws degenerate irom thofe 
firinciples of liberty, the people will be* 
come mean and al^cQu Being iiebl w 
iittle eftifination in the ftate, they vnXL 
not know hox?t to fct a j©ft valtie on 
ibemfelves. Infteaid of bei^g governed 
by a fenfe ^f lioxiouri they will be k^pt 

in 
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Sq aw9 by a dre^d of pumlhmentt They 
will iH>t |crapl« to <:(HX|mi|: any a^l-pj^ 
bafeouefv t*r injuftkei trl^*. t^jey. i^ 
perpetrate with the proi]^e^ q£ ^l9af iflg 
dete^oq« They will be i^^lf, fr^U4^ 
lent, and malicious* They will I)e. f^c^ 
prone to revenge than to refentment; 
that 16$ (hey will be flow in expreiBng 
their fepfe of injury, bu$ will fecretly 
contrive to take vengeance, before they 
jhew that they hgve been offended* 



s £ c f. m. 
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Hew the ft ate of Morals JhouU 

' p. S corruptkm will by degrees infedt 
the feimdeft conftitution, and do- 
^imty foMt the pureft morals, fo Laws 
muft fometimes be accommodated to 4ihe 
fluftuating ftate of moral virtue. 

Where 
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Where fJublic Morals are pure and 
tintainted) the Law$ fhould be fimpler 
and moderate ; fuch as they were in thef 
early times of Greece and Rome^ when 
thany oflFences were unknown which 
afterwards became capital. 

But wben» from the intoxication of 
fome extraordinary fuccers9 or the con* 
fequence of fudden affluence^ or any 
pther caufe whatever, the public Aloral* 
become tainted and depraved, the legiT* 
lature fhould proceed with greater rigour 
againft delinquents* 

Yet, even in the moft corrupt date of 
moral virtue^ capital punifhments feem 
to be inefFei^ual remedies againft the 
, general, depravity. They remove a cri- 
minal from fociety, but do not preveat 
:thc crime. 



AU 
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All putiifliriiehtft fhoiild, if pofTible, 
be not only in terrorem aliorum^ but in 
emendationem delinquentis. Such as are 
capital, hpwever, do not anfwer either 
One end or the other. They deftroy the 
offender, and his fate is foon forgotten 
by the criminals who furvive him. Nay, 
the tmpref^on of terror is fo flight on 
the minds of many, that, even during 

the time of execution, they are not 
afraid to perpetrate the very crimes for 
which the fufferer is expiring before 
their eyes. 

Therefore, the great ftrefs which Jias 
been laid on the advantages of public 
executions, feems to reft on a weak 
foundation; for they who are endued 
with a great degree of fenfibility, will 
not behold them ; and hardened offend* 
crs view them without being affeded by 
them. 

6 It 



304 CONSIDEHATIOMS e7;« 

It is tnie> whea ^7 particular fpecies 
qi delfogucacy is grown cpi|iiQ9i^ ^nd 
^or^ipi^S) extending the punUhf^ent of 
it to ^eath may, at 4^ft, ftrike the of- 
&a4er.'s imagination, aad pe rh^ ca^ife 
feme little fufpenfion of the criminal 
practice ; but the wicked ibon groy; fa« 
miliar with terror, and when they have: 
conquered their ^pprehenfions, become 
more abandoned than even 

Inftances of this kind are not only 
frequent in our own» but in foreign 
countries. Robberies on the highway 
were common in (bme countries ; high* 

waymen were fentenced to the rack^ 
t^is, £iys Monfef^uteu^ checked th^ir pro- 
Ere^ for a while, but the mifchief foon 
lEf (yrqied with ^s much viol<pnce as e)^r« 

It h iaid. thiit, in tbe P^p^ .^QW- 
mons, where all crimes, accordiqig to 

a the 
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the fpirit of Government, are punifhed 
capitally, that robberies and murders are 
remarkably frequent : Whereas, in Tuf^ 
enny^ which i* divided from the papal 
dominions but by a fmall ditch, travel* 
lers are fecure ; though death is there in« 
fii£i:ed on no crimes vrhatever, except 
^eafon and fome fpecies of murder* 



SECT. IV* 

application of the foregoing Reflec^ 
tions to England. 

CINGE Griminal Laws, therefore^ 
ought not only to correfpond with the 
fiate of public Morals^ but may in fa£t 
themfelves be made to contribute towards 
Morality, it may be worth our enquiry^ 
to confider the ftate of Mpral Virtue in 
this kingdom, and how far the frame 
Vol. L X of 
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of our laws teads to CBeourjrge or Iin«* 
prove iu 

Witk reaped ta the prefect flate of 
Morality, their opiaioft fisems to be ill 
founded, who concur in cenfuring the de- 
pravity of the prefent age, and would 
induce a bdiief that we are more corrupt 
than our anceitors. 

There are virtues amcuigft us, whicl^ 
would have rcfleded luftre on the bright- 
eft paUerns cf antiquity. The modes c£ 
virtue indeed are changed, but the e^ 
fence is ftill the fame. If we do not 
rival our forefathers in ho^itaKty^ vre 
exceed them in charity. If we are in- 
ferior to them in valour, we furpafil 
them in moderation. If they had in 
fome inftances more fortitude, wfi hav« 
ttore clemency.^^ 

3 The 
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The alteratbn which has taken plac« 
in the model of our cotiftitution, and the 
manners of the people, render the exer- 
tion of many qualities ixtipoffible now^ 
Which, in former times, were deemed 
noble and virtuous^ 

71ie increafe of tfade and ccttimercd 
has kflened the number of thofe virtues^ 
which are generally deemed great and 
heroic ; and which moft forcibly engage 
the attention, while at the fame time 
they command the applaufe of the mul- 
titude. But a more gentle and amiabli 
train have fucceeded in their ftead, which 
elaim the approiwtion of the jud, and 
ttie iandion of the wife* 



trading and commei'cial itltereftsi 

by enlarging the wanta of mankindi 
haye diffiifed tlie prinef|dea of benerci^ 
lence* If they have increaled the tova 

X 2 of 
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of wealthy they have extended the fway 
of j.u{Uce« If they have advanced iel& 
love, they have, with equal pace, pro- 
moted focial union. Their influence 
evidently folves the paradox of the Po«t, 
that a^ELF-'LOVE and /octal arc the fame. 

There is a tendernefs and delicacy in 
the pfefent ftate of moral virtue, whieh 
ibme have endeavoured to refine inta 
felf-love and pufilanimity* 

Toe^ many are inclined t€^ think, that 
public virtue depends on a partial and 
blind attachment to a particular fpot of 
the globe, and a certain race of beings 
called countrymen.— ^That magnanimity 
confifts only in braving danger and fet- 
ting death at defiance.— That to fubdue 

the tender feelings of the heart, and the 
natural fenfations, by a ftudied ferocity, 
is the teft of fortitude. But there is a 

degree 
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degree of delicacy, which, though cen- 
fured by fome, as bordering upon efFe- 
mmacy, is not incompatible with real 
magnanimity. Men of ftern looks and 4 
obdurate hearts, have not always firm 
minds* Upon this principle^ however, 
they endeavour to give a difagreeable 
cad to the mod amiable qualities which 
can adorn human nature. According to 
them, the henevolence of humanity, and 
the beneficence of charity, proceed from 
felfifli motives, and are indications c^ 
natural weaknei^ 

But however tliey may endeavour to 
debafe the principle of felf-love, it is ne- 
ver thelefs the foundation of Moral Vir- 
tue. The man who has no regard for 
himfelf, will have little confideration for 
others. It is paying too great a compli- 
ment to Human Nature, to fuppofe, that 
even the motives of our beft actions are 

X3 fo 
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fo totally abftraffced, as to exclude that 
all*ruling Principle. 

The moft noble^ and, we may add, the 
inod fecret a&$ of generofity and huma*^ 
nity, are founded on the pleafing felf-* 
gratulation» which arifes from a con-* 
fcioufnefft of having been the infirument 
pf Good to other$« , 

It does not, however, leflen the merit 
ef humane and generous adions^ to 
prove that we often promote the eafis 
and benefit of others, to relieve ourfelves 
from the pain with which their diftrefii 
«fieds us. 

When our feniations thus dired us td 
make the happinefs of others a part of 
our own felicity, this mode of felf-love 
rather improves than derogate* from the 
di|^nity of Human Nature* 

6flf- 
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Sdf-k>Te is then only defptcable when 
It prompts us to feek private enjoyment, 
independent of focial connefiionsy or at 
(&e expence of another's peace. 

If the prefent age, therefore^ is not 
confpicuous for thofe heroic qualities 
tdiich ' raife vulgar admiration, it is dif- 
tinguifhed by many private viatues, 
which call for univerial cftcera. 

We are not now in the days of our 
Edwards and Henrys^ when the pditi- 
cal fyfiem made military enthufiafm a 
neceffiiry part of the national character. 
Among us it is fufficient to preferve the 
fpirit of public defence, without making 
favage Valour and unnatural ferocity a 
diaraderifiical quality. 

Whatever fymptoms of ibftnefi and 
dFeninacy may be diicovered among 

X 4 thp 
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the military part of the kingdom, while 
at homCy within the happy abodes 
of peace and affluencCf yet that they 
are not deficient in true national cou- 
rage, every quarter of the globe can 

tcftify. 

As there does not appear to be any 
foundation, therefore, for ftigmatizing 
modern times with national efFeminacy, 
neither is there any reafon for accufing 
them of moral depravity. 

Morality feems rather to improve 
than decline among us, and confe<« 
quently there is lefs to be faid in vin-f 
dication of the rigorous fyftem of our 
laws in criminal cafes. Where mode- 
rate punifliments are found ineffedual 
to reilrain offenders, their inefficacy is 
generally owing to the indifcretion of 
the legiQature, which has hardened the 

minds 
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minds of the people by too great feve- 
lity. 

In remedying cvils^ we too often fix 
cur attention on the objed to be re-« 
drefled, without perceiving the inconve- 
niences attending the remedy propofed. 
We do not refled, that, in endeavouring 
to check the prevailing mifchief by the 
ieverity of punilhments, we at the fame 
time debafe the fpirit, and confequently 
corrupt the Morals of the people by 
fuch rigorous extremes« 



CHAR 
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C H A P. IX. 

S E C T. L 

Of Laws with reference to 

Manners, 

THOUGH in point of MonUty 
wc may boaft of a delicacy and 
refinement, vrhieh does honour to the 
age we live in> yett with refped to oiif 
Manners* we cannot perhaps lay claim 
to any diftinguifhing excellence. 

Though we have, in a great meafure* 
worn off the reproach of our national 
(character, yet we ftill continue referyed9 
morofe, and gloomy, to a degree in- 
(compatible with focial enjoyment. Tho' 

(piiviUzedi we are not refined: We are 

more 
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more courteous than politey more gentle 
than affable. 

The bulk of our people have more 
good^nature than good-breeding; thej 
are ready to do khid offices, but know 
not how to confer obligations with a 
becoming grace; their gifts lofe their 
value by the aukwardnefs of the bene- 
fador ; they are more hearty than frcej 
more lincere than fociable. 

The liberty of our political conflJtu-- 
tion contributes greatly to occafion a di(^, 
agreeable afperity of Manners. Proud 
of our freedom and indepbndence, wq 
are unwilling to acknowledge a fuperior^. 
We fubmit to the rules of fubordinatioa 
with fullen acqinefcence ; and are mor^: 
anxious to gain refpe£l; ourfelves, than 
to pay it to others* 

The 
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Tlie fcnfe of Liberty being early in- 
fiilled into Britons^ they naturally con-^ 
tnft ideas of ielf-importancc. They 
have none of that obfequiournefs of ad-- 
dre&> that flattering afliduity, which dif- 
tinguiih people in lefs moderate Govern- 
ments, where the diftance of rank is ob« 
lerved with greater punduality. 

« 

But we fhould not be ignorant, that 
there is a becoming medium between 
abject iervility and fullen referve. It is 
no doubt a deteftable meannefs to flatter 
we, or footh folly with fupple condc- 
icenfion; but it Is no way ihconfident 
with manly freedom, to treat our fupe* 
nors with that refpe£fc and deference 
i^hich the rules of political fubordina'* 
tion require* 

Though the excellence of our confli- 
tutjiQn favours political independence, 

yet 
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yet there is a moral impoffibllity of eflan 
bliflfing ibcial inxiependence* How- 
ever, as Men we may be equalt yet as 
Citizens we muft be mutually depegh> 
dent. 

Society muft be fiij^ported by a wcd^ 
procal interchange of kind and agcecaUe 
offices ; we fhould alternately ferve each 
other with our power9 and jdeafe eacb 
other by our complaiiance. 

There is a certain delicacy of Man* 
ners and complacency of bdiaviour, 
which preferves the decorum of (bciety, 
and forms the beauty of polilhed life. 
In this pleafing requifitCi wiiich our 
more courtly neighbours aptly call Bitn-^ 
feance^ we are moft of us greatly de- 
ficient 

The fevere fyftem of our Criminal 
Laws feems calculated to obftru^: im- 
provement 
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{MTOvemeat in this particular; for the 
rigour they infii£t:» tends to render the 
public Manners aiore harfli aad untraft-^ 
able* 

This rafhnefs of charader , however, 
trhich is often the companion, and (bme* 
times the mover of delinquency, may be 
foftened and improved, by framing more 
mild and moderate inilitutions* 

Mankind, under civilized govern^ 
ments, are not to be led by violence* 
The fenfe of fhame, when ufed with 
caution and difcretion, is a better infiru* 
ment of government, than the dread of 
pain ; but infamous Puniihments fhould 
only be infiided for offences which arf 
infamous in their Nature. 

To foppofc that the vulgar have na 
fenjb of &ame, m a miftaken opinimif 

harihly 



CRIMINAL LAW. 5x9 

Iiarlhly coneeiTedy and vainlj adopted* 
The defire of diftindioot and dread of 
in&mj, beat a8 ftrong in tlie bread of 
the Peafant, as of the Senator. 

The efienee of ambition and ihame 
are alike in both. The modes varj ac« 
cording to the difference of edncatioo^ 
and the accidental circumftances of birth 
and fortune. The honour of the Gentler- 
man would be wounded by injuries of 
which the Peafant would be unfufcep^ 
tible ; and the latter would be fenfible 
of reproaches, to which the former 
would be totally indifferent^ 

Should you put a negative on the 
Gentleman's veracity, he would think 
himfelf bound, according to the frantic 
Laws of what is falfely called ffonour^ 
to revenge the indignity at the hazard 
of his lifist The Peafant perhaps would 

fmile 
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imile at the imputation : But if you were 
to queftion his prowefs^ he would pro- 
bably avenge the infult by immediate 
Tiolence. 

The former would be afhamed to be 
thought deficient in any of the modes of 
poUtenefst to which the latter is an en- 
tire ilrangen The latter, on the other 
hand, would blufh at many indecorums 
which are familiar to the former. The 
fenfe of fhame is predominant in each, 
but they are not agreed what a&ions 
are properly ihamefuL They correspond 
as to the principle, but differ in the ap- 
plication* 

Nothing can be more unjuft, than to 
condemn the common people, as too 
brutal to be governed by liberal notions, 
and fit only to be ruled by fear. Nature 
has made no diftioaion between them 

I and 
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and the great. If there is any, it pro- 
ceeds from fecondary caufes; caufcs 
created by injuftice or inattention, and 
to be removed by equity and good po* 
licy. 

By punifhing (light offences with ex- 
traordinary rigour, we inure men to 
bafenefs, we plunge them at once into 
the fink of infamy and defpair; from 
whence they feldom fail to rife Capital 
Criminals, often to the deftrudion of 
their fellow-creatures, and always to 
their own inevitable perdition. 

We fhould not have fuch reafon to 
complain of the vulgar, if we were more 
attentive to form proper regulations for 
their fupport and improvement in fo« 
ciety. If we fuffer them to be ill edu- 
cated, and ill provided for, and then 
punifh them for thofe very crim% to 

Vou I. Y which 
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which their bad education and miferable 
condition expofed them ; what is to be 
concluded from fuch a pradke, but that 
we firft make delinquents^ and thea 
puniih them ? 

When we confidcr that the multitude 
trhom we ftigmatixe as vulgar, £>rm the 
fer greateft pafrt of fociety^ oui* inatten- 
tion with regard to their morals and 
manners, is tb^ more aftonifluing and 
unpardonable* 

As it muft ihock (he delicacy and 
fenfibility of a truly noble mind, to be 
gf the fame fpecies with bafe and worth^ 
lefs creatures, one would imagine, that 
the pride of the great would make them 
induftrious to humanize the vulgar, i£ 
the principles of policy and humanity 
did not im(k &effl to that defirable 

tnd« 

When? 
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When we confider that the vices they 
ire guilty of, are often owing to their 
Inean and neceflitous condition of life, 
more than to the habitude of evil, w^ 
ought to apply our attention to prevent 
the efFedls, by retnoying the caufes of 
their depravity. 



SECT, n* 

How Manners are td hefortnedh^ 

Laws, 

J\ S Ldws flibuld b& accotnitlodated td 
prevailing Manners, £0 public Man* 
hers are, in fome degree, to be formed 
knd regulated by political inftitutions. 
Such is the power of the Laws iix this 
tefjpeflfc, that they are cdpable of giving 
an unnatural bias even to oiir moft vio- 
lent paflions, and of making the moft 

Y a dif-^ 
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dilagreeable and reproachful circum-' 
(lances objeds of honour and ambition^ 

Thus» among the Spartans^ it was a 
grievous punifliment to be deprived of 
the liberty of lending their wives. 
When we reftedt on this prohibitiou 
with the feelings of a modern European^ 
it ihocks all our notions of connubial 
love and honour. We cannot conceive 
how it could be neceflary to reftrain men 
from doing an a£t which we deem ib 
highly injurious to reputation, and de- 
fttudlive of peace. Much lefs can we 
imagine, that the ]egiflat^re fhould in<- 
tend the reftridlion by way of punilh- 
ment, when it would be worfe than 
death to us, were we obliged to do what 
the Spartan Law prohibits. 

Jealoufy muft furely be a ffrangcr to 
their, bofoms^ who coixld be mortified by 

fuch 
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fuch a prohibition. How fliglitly muft 
they cfteem conjugal fidelity, who took 
prrde in permitting the abufes of the 
marriage-bed, which by our Laws> "botfr 
divine and human, is held facred and in- 
violable ? 

Such was the influence of the Spartan 
LawSi that they, in a great meafure, 
rooted out the moft violent paffion of 
which 'human nature is fufceptible. They 
occalioned a tota;! perverfion of the prin- 
ciples of pride and affediion, by making 
it a circumftance of pleafure and ambi- 
tion, to enjoy endearments in common, 
which, to poflefs intirely, is our greateft 
pride and delight. 

As political inftitutlons are found to 
have fuch extraordinary efficacy, there 
can he no doubt, but that public Man- 
ners are to be, in a great degre«, falhion- 

Y 3 cd 
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cd and regulated by legiflative policy, 
Every thing i$, in fad» a punifhmenti 
which the legiflature conftitutes as fuch ; 
Itnd it is not the lenity of the Laws, bu( 
the impunity of crimes, which multi- 
plies offenders* 

It is well obferved in the Principles (f 
penal Law^ that, in a moderate and 'uir^ 
tuous government y the idea of Jhame foU 
lows the finger of the laiVy and that 
nvhatever fpecies qfpuni/hment is pointed 
out as infamous will have the effe£i of 
infamy. 

The dre^d of fhame may, in a great 
degree, be made to fupply the terror of 
death, or of corporal pain. To many, 
the apprehenflons of fhame are more 
terrible than the approach of death ; and 
(everal have parted with life to avoid 
difgrace. 
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It muft be confefTed, however, that 
there are fome minds fq extremely cal- 
lousi as to be but little affeded by in- 
famy. Such unfeeling delinquents are 
to be reftrained from evil by punifh- 

ments vrhich more immediately (Irike 
their fenfet. 

As it is impoillble, howeveri to adapt 
Laws to the various difpotitions of of- 
feodersy and as many are dead to ihamei 
therefore, befides ijbc fligma of infamy, 
delinquents ihould be farther {mniflied 
according to the different degrees of their 
crimes, by confinement and labour, 
which being the flrongeft and mofl uni- 
verfal objeds of terror, are, confequently^ 
the mojQ: e^edyal mode^ of punji/hioei;it;. 
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CHAP. X. 

Of LcmSy as relative to Religion. 

RELIGION being the firft and 
moft important object of our con* 
cern, and the moft powerful and bind-r 
ing obligation which enforces the duties 
of fociety^ we ought to take uncommon 
care that our political inftitutions do not 
thwart or contradict the principles it 
inculcates. 

As the Chriftian Syftem rs the moft 
pure and perfedJ: pattern whereby we 
can frame our devotion towards the Su- 
preme Being, it is the moft excellent 
and amiable model whereby to regulate 
our conduct towards men* 

n Tht 
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The principles of Chriftianity breathe 
nothing but the mod extenfive benevo« 
lence, the moft difinterefted charity, and 
the moft difFufivc moderation. The 
Chriftian Religion abounds with precepts 
of forgivcnefs, brotherly love, and uni- 
verfal kindnefs towards our fellow^ 
creatures ; and, to ufe the words of Mr« 
Pope^ our Religion 

Grafps the whole worlds ofrea/on^ Ufe^ andfenfe^ 
In one chfefyjlem of benevolence. 

We are taught by our Religion a pre- 
cept not to be found in ancient jphilofo- 
phy, to love our enemies. Our Liturgy 
frequently inculcates the duty of uni- 
vcrfal benevolence. The fecond prayer 
of the daily fervice begins with this ad« 
drefs to our Creator, " Almighty God, 
who defireft not the death of a finner, 
but rather that he may turn from his 
wickednefs, and liye." 

What 
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What a different fpirit breathes in ciur 
fyftem of Criminal L»ws ? In their ian- 
guinary c(HOpIe:i^ioo9 we can trace but 
few marks of lenity. As in the higheft 
and loweft offences, the Law makes no 
diftindion c^ offenders ; ^s in thofe ex-% 
tnemeii nomj by legd condrudion, can 
be acceflbriei, but all are principals ; fo 
the fame undiflinguiihing rule feems to 
be too prevalent in the punifhments ad«- 
judged to intermediate crimes. 

The moft trivial delinquencies are 
ranked in an equal degree of guilt with 
the moft enormous crimes* The pilfer«« 
kig pickpocket, and the bloody murder- 
er, however diftant in point of crimi^ 
fiality, are condemned and executed by 
one common fentence. 

Inftead of deflring to fave the life of 
fL fmner, that he m/vj turn from hia 

wicked*- 
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wickednefs ; our Laws cut him off in the 
blofibm of his fins, and not only preveat 
the fruit of repentancei hut render r^p^K^ 
ration impoflible. 

The facred LaWf howevfir, teaches us 
milder inftitutions* ^nd inftru^ us to 
proportion puniihments to the different 
degrees of offence* 

CHAP. XI. 

0/ Laws with reference to the 
Number of Inhabitants^ 

THAT the ftrength of every cpm^s- 
monwealth chiefly confifts in the 
number of its inhabitants, is a truth 
univerfally affented to ; and that the^ 
number of people in this ifland, far from 
^ttaiuin^ the increafe which might haye 

been 
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teen expeded, has of late years, been 
rather thinned and dimihiflied, is evi^ 
dent from the computations of very able 
calculators. 

In fuch cafe therefore, our fariguinary 
Laws aggravate a political ^vil, which 
wfc ought rather to redrefs by every mild 
inftitution, and every Xpecies of encou-^ 
ragement which we can devife. 

It ought to be the principal care of 
the magiftrate to provide for the increafe 
of population, and to employ the fub- 
je£ts to the beft advantage, rather than 
to leflen their number by the hands of 
the executioner. 

Does it repair the lofs of the fufferer, 
does it reform the vicious, to execute 
criminals for petty and venial offences ? 
By fuch policy, the individual wronged 

is 
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is not only left iT^ithout any recompence 
for the injury fuftained, but the injury 
done him is often farther aggravated by 
the expence of a profecution; and fo^ 
ciety is prejudiced by the lofs of a mttor 
ber, without reaping any benefit fronn 
the example of his fate. 

' ' •» 

The ftrength of fociety, which con- 

fifts in a numerous people* is impaired 

by capital punifhments, and the moral 

principles of the community, which are 

the only foundation of lading peace and 

profperity, are not ftrengthened by their 
feverity. 
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C H A i>. XII. 

€ff the Dtjfroponian of Ctimhiat 

Laws, 

* 

NOT only the feverity of our Crw 
minatl Laws, but their difpropor-* 
tipn is the foUrce of abundant mifchief | 
and this difproportion may be viewed ia 
^o lights : 

1. As it is eftabllihed between pubh*<J 
tnd private crimes. 

2. As it is ordained between one pn^ 
^ate erime and anothen 



SECf. 
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S E C t, L 

Of the t)ifproportion between publk 
and private Crimes. 

"VfOTHlNG fobner contributes to 
deprave the morals of the people^ 
than the little regard which the. laws 
themfelves pay to morality, by infliding 
more fevere punifliments on ofFenderSj 
tvho commit what are deemed Political 
Crimes, than on thofe who fin againft 
religion and moral virtue* 

It is faid by a very eminent writer * on 
this fubjed, that, ** in regulating the pu- 
niihment of Crimes, two circumftances 
ought to wdgh, viz« the immorality of 
the adion^ and its bad tendency ;" of 
which the latter appears to be the capital 

a cir« 
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€ircumftance» for this evident reafon^ 
that the peace of fociety is an objea of 
much greater importance, than thepeace^ 
or even life of many individuals* 

Is it of greater importance too than 
the morals of many individuals ? Of^ 
more properly fpeaking, can the peace 
of fociety fubfift w^ithout mprality in the 
individuals of which it is compofed ? 
Can we conceive any heinous Crime, 

which has not, ultimately at lead, a bad 
effect on fociety ? 

Does not the Difproportion therefore 
between the Crime and the Punifliment, 
and ^the dodrine that the bad tendency 
of an adion is more to be regarded than 
the iiUftiorality of it, greatly contribute 
to weaken and deftroy all virtuous prin- 
ciples ? Does it not give occafion to ar- 
gue, that virtuQ and vice are mere poli- 
tical 
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ft 

tical diftindiona without any permaaent 
and eflential qualities ? That they are 
the creatures of Art and not of Nature ? 



Can we believe that it is lefs criminal 
to rebel againft Heaven than againft thci 
ftate ? Is blafphemy then a flight of-, 
fence ? Is it not in fad dangerous to the 
peace of fociety ? Will not the wretch, 
who is a rebel to his God, be a traitor 
to bis King and Country ? Is it not 
ihocking to reafon, and deftrudive of 
virtue, to contend that the ill confe- 
quence of an ad is more to beconfidcred 
than its immorality i 

To difregard a crime, however hei- 
nous, becaufe it may be fuppofed not to 
have a bad efFed in fociety, and to pu- 
nifh flight offences feverely, becaufe they 
tend more immediately to difturb the 
peace of fociety, is to commit a degree of 

Vol. L Z iujuftice. 
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uijulfece. le U to' iJ6 e^f tfiat gobd- xtitcf 
come of it ; it is faciiddtlg ilIOn(( t({vStf 
to political expedience. 

6ut in fa<a tlie neccffify of cYefr xrttk- 
ing fucii a facrifice9 i^ imagmanry; TEer e 
is no feal occafibn for fticli urinatnraf 
expedients* stnd tEe fiippbf^d neceffiiy hr 
of our own creating. Lil:e urifkrlfol 
artifts* we begin our work at the wrong 
end. The diftindion we mike between 
public and private Crimes, is, it trutb, 
fubvcrfive of the very foundation it 
vrould ^ftablifb. 

If we would effectually provide for 
the lafting peace of fociety, we ihould, 
firft ^nd pfincipally, regard private of- 
fences, which are the fources bif public 
Crimes. Moral men will inakfe teykl ci-^ 
tizens. Scarce any have ever commit-^ 
ted Cjimes agaihft the ftkte, who "wctt 
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not' firft rendered defperate by a ferics of 
•vice and in^morality. Tbey have long 
remained unpunilhed as private o0end« 
erSy who become confpicuous as flate de« 
Ikiquents* 

Nemo^ fays Ju*oenalj repent e fidt tur^ 
piffimus. Slight. violations of moral du- 
ties lead to the commifTion of capital 
offences : and delinquents are encouraged 
in their firft advances to guilt by the 
very conftrudion of the laws themfelves, 
\yhich, in many mod eflential pointSy 

deem lightly of, or totally difregard mo* 
rs^l violations. 

Thp only means to fecure the peace of 
fociety is» to enforce the obfervapce of 
religious and moral principles. All im- 
moral ads h^ve ultimately the fame 
tendency, though fonje are not fo imme- 
diate in their cfFed as othe^. 

Z 2 The 



340 CONSIDERATIONS o« 

The people arc to the legiflature what 
a child is to a parent. A parent's firft 
care is, or ought to be, to form the mo« 
rals of a child, and rather make him 
dread to offend than (land in terror of 
puniihment. 

In like manner, legiflators fhould 
frame laws with a view to improve the 
morals of the people, and rather make 
them afraid of the offence than of the 
penalty. 

If, as the noble aqd elegant writer of 
the Dialogues of the Dead has obferved, 
that kingdom is happieft ivhere there is 
moft virtue^ it follows of courfe, that 
tbofe laws are heft which are mofl- cal- 
culated to promote morality. 

But when we are told, that the immo- 
rality of an action is not the capital cir- 

cumflanccy 
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cumftance, we lofe all idea of moral right 
and wrong; and .the caufe of virtue fuf- 
fers by fuch political diflinifiions. 

The laws fhould rather be calcuhted 
to prove, what is true in fadt, that thofe 
actions, which are moft prejudicial to fo- 
ciety, are in themfelves moft immoral: 
for moral virtue is nothing elfe than a 
conduct intentionally direded towards 
public good. 

To diftinguiflx what are called Public 
Crimes, by a peculiar feverity of punifh- 
ment, is only to provide againft prefent 
and temporary mifchiefs ; it is to punifh 
. cfFedks that might have been prevented 
by obviating their caufes. 

This, in part, is the reafon why civil 
wars and fudden revolutions have been 
fo frequent among us. The laws arc 

Z 3 armed 
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•^'rmed 'agaittft the 'Poivers bf ^ tebeUifttti 
but are not calculated to Oj^pofe tbe 
Principle. 

The nuihber of thofe who engnge in 
inteftine commotions from inotivea df 
confcience, is too itaconfiderafele for com- 
' putation. Few civil wars have been 
'^vi^aged from confideratioris of ptibtic vir- 
tue, or for the fecurity of public liberty. 
They are generally carried • on by aban- 
doned defperadoes, who feek to better 
^ their fortunes in the -general havo£k and 
devaftation of their country. 

Rebellion, therefore, is tio fbbherquell- 
ed, but it begins to make' head afrefli. 
The difcontented remain ^quiet, tilt they 
acquire a recruit of (Ireogth to renew 
civil difcord. Its fpeedy revival is' not 
to be wondered at ; for ' while the fame I 

■ 

principles contiAUe, while the isilk- cf 

the 
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the pcojde arc vkious ^vA imnwral, il 
will be an eafy matter for a traiterous 
^nd daf ii^ leader, to engage their affift- 
ance in treafbnable underukings. ThdEe 
men are eafily fedoced from their loy- 
-alty, whoare-apoftAtes from Virtue 

To fecure men from being traitors to 
their king and country, we' muft eiidea-* 
vour to improye and confirm them m 
thofe principles of Right and Wrongs 
which natural tleafon fuggefts, inftead 
of perplexing, or totally deftroying thofe 

? principles, by the lielp of political rc- 

' firiements. 

The fubtlc diftindions which Cafuilb 
'make between political and -mora} delta- 

quencies, ^re offenfive to comi&oa (eti(e. 

When We are taught, that it ia a greater 
'crime to coin a farthing thktk to kilii^ut 

father or our mother^ Nature revolts 

againil the propofition* 

3 ^ 
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It is in vain to tell us, that the fof- 

m^r has a more immediate tendency to 
the general detriment of fociety. This 
may puzzle our underftanding, but will 
Qot quiet our fcruples. Our feelings 
inflrud: us that the former is not a crime 

of fo bla<:k a die as the latter, and confe- 
quently ought not to be fo feverely pu* 
niihed. 

It is the triumph of Liberty, fayfi 
Montc/quieUj and, I will add, of Reafon 
too, when Criminal Laws proportion 
punifhments to the particular nature of 
each offence. 

But, admitting the diftindion between 
public and private crimes in its utmoft 
extent, yet it will not fupport the con- 
clufion which is deduced from it ; for if 
public offences are to be more regarded, 
as tending more to the difturbance of 
5 ' fociety^ 
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fociety, yet condemning the offenders to 
punifliments capitally fevere, is by no 
means the mod reafonable way of iti- 
furing the peace and fafety of the com- 
munity ; fuch feverity rather contributes 
to advance than to reftrain their pro^ 
grefs. 

SECT. IL 

Of the Difproportion of Criminal. 
Laws in Offences equally of a 
private Nature, 

AS there does not feem to be a fuffi- 
cient ground for an inequality of 
punifhment, founded on the diftindion 
between public and private Offences ; fo 
there appears to be a ilill lefs foundation 
for the difproportion of Oflfences equally 
of a private nature. 

Of 
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Of" our Laws, relative to private- Of- 
fbnce^ it is* to be obfcrved, that in fere- 
ral*xnftances> the punifhrnents they in- 
f&et arc wholly governed by the ftrid. 
jnealiire o& property^ as if thati was a 
conOderation more important than the 
concern for honour, reputation, or even. 
pcrfonal fecurity. 

For a perfonal aflault, be it ever fo 
lOpIenti provided the aiTailant dpes ijo|; 
kill or ipaim the party aflaulted, the of- 
fender is feldom puniflied with any other 
fentence than the payment of a fine. 
But if a delinquent fteals from his ncigh- 
hovix iftrc\\j% xnore th^n the value ot 
twdvi? pcace^ the Law dooms him to 
death.; a^d hi$ pjupiihn>iei>t is no greater, 
if he flaughters a whole £sutnily, "^iki the 
SM^ crmel circumfla^ces of murder. 

In thefe cafes the difproportion. is ma^- 

nifefU Iti other inftances the difpa- 

rity 
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rity is not fo glaring; it is nevertheleis 
very obfervablei particularly in the cafe 
of adultery, on the fubjeA of which I 
have fpoke in the feventh Chapter of the 
fourth Book of this £flay. 

Having taken this general view of 
the Criminal Laws of England in their 
various relations, in order more fully to 
illuftrate what has been faid, it will be 
proper to ent^; into a more minute exa-« 
mination. For this purpofe I fhall pro- 
ceed to confider fome different fpecies of 
OflFence made criminal by our Law, and 
to compare the punifhments allotted to 
each, with thofe of other countries. 
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